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SCHEDULE 



OF 8TATB RBP0RT8 FROM WHICH 0A8B8 HATB BBON SflLBGTBD 
FOR THE AMSRIOAN REPORTS. 



The yolumes of State Reports are in parentheaesi and the Tohmiea of 
American Reports in heavy letter. 

Alabama (44) 4; (45) 6; (46) 7; (47) 11. 
Arkansas (25) 4: (26) 7; (27) 11. 
Bush.(Ky.)(7)S; (8)8. 
California (39) 2; (40) 6; (41, 42) 10. 
Colorado (1) 9. 

L2. 

I; (45,46)12. 



5,56)8: (67.68) IL 
9; ^6,37,38)10. 
32)7; (33, 34) It 

1. 

6; (36, 37) 11. 
(103)4; (104)6; 006)7; 008)8 

(23,24)9; (26,26)12. 

; (46, 47, 48) 12. 
[50,61)11. 

9; (61)12. 

t; (45)6; (46, 47) 7; (48) 8; (49, 6^ 

;8, 69) 12. 



Oregon (3) d. 

Pennsylvania (62) 1; (63. 64, 65) 8; (66, 67) 6; (68, 69) 8; (70, 71) 10. 

Rhode Island (8) 5 ; (9) 11. 

South Carolina (1 K. a) 7. 

Texas (32) 6; (33,34)7. 

Vermont (42) 1; (43) 6; (44) 8; (46) 12. 

West Virginia (4) 6. 

Wisconsin (24) 1; (25) 8; (26) 7 ; (27, 28, 29) 9; ^0, 31) 11. 
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OASES 

OVERRULED, DOUBTED, DEIJOED, ETC. 



[The Boman numerals refer to the Tolumes of Amerloan Reports.] 

Adams ▼. Gaj (19 Vt. 868), denied ; Myers ▼. Meinrath (101 Mass. 860), III, 870. 
Alden ▼. New Tork Central Railroad Go. (26 N.T. 102), denied ; Meier ▼. Penn- 
sylvania R. R. Co. (64 Penn St. 226), 111,681. 

explained and limited, McPadden v. New Tork Central Railroad 0>. (44 

N. Y. 478), IV, 706. 
Ashton V. Atlantic Bank (8 Allen, 217), <listingaished ; Shaw v. Spencer (100 

Mass. 882), 1, 121. 
Atlantic Ins. Co. v. Bird (2 Bosw. 196), distinguished ; Allen v. Mercantile Mut. 

Ins. Co. (44 N. T. 442), IV, 702. 
Ballard v. WUtshire (28 Ind. 841), limited ; Sinton v. Steamboat (84 Ind. 448) 

VII, 280. 
Barrett v. Tewksberry (9 CaL 18), explained ; Love v. Watkins (40 Cal. 547) 

VI, 680. 
Barrett v. Warren (8 Hill, 860), disapproved ; Farley v. Lincoln (51 N. H. 577), 

XI, 183. 
Bartlett v. Cowles (16 Gray, 446), limited ; Bartlett v. Drake, (100 Mass. 174), I, 

102. * 
Bate V. Sale (48 lU. 861), distinguished ; Bobbins v. Bunn (64 111. 48), V, 77. 
Beardsley v. Hall (86 Conn. 270 ; 4 Am. R. 74), denied ; Way v. Howe (108 Mass. 

507), XI, 890. 
Bennett v. Judson (21 N. T. 288), criticised and questioned ; Wakeman v. Dalley 

(51 N. T. 88), XI, 561. 
Bird V. Randall (8 Burr. 1846), explained ; Harding v. Townshend (48 Vt. 586). 

V.806. 
Bissell V. The New Tork Central Railroad Co. (26 N. T. 442), denied ; Cleve- 
land, Painesville, etc, Railroad Co. v. Curran (19 Ohio St. 1), II, 862. 
Bishop V. Fahay (15 Gray, 61), distinguished ; Blair v. Forehand (100 Mass. 186), 

1, 100. 
Blake v. Midland Railway Co. (18 Q. B. Ill), limited ; Johnson v. Wells, Fargo 

A Co. (6 Nev. 224), lU, 246. 
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vi OASES OVEBEULED, DOUBTED, ETO. 

Blimm ▼. Commonwealth (7 Bush. 820)» oyerroled ; Shannah&n y. CommoD> 

wealth (8 Bush. 468), Vm, 471. 
BoBworth ▼. Swaneey (10 Met. 868), denied ; Sutton ▼. Wauwatosa (89 Wis. 21) 

IX, 585. 
Breasted v. Farmers' Loan and Trust Go. (4 N. Y. 209), denied ; Cooper ▼. Mas- 

sachasetto Ins. Co. (103 Mass. 229), m, 458. 
Brown ▼. Brown (5 QUI, 249), distingoished ; J. G. ▼. H. G. (88 Md. 401), III, 

187. 
Brown ▼. Cattaraugus Ins. Co. (18 N. Y. 887), denied; North America Fire Ins. 

Co. ▼. Throop (22 Mich. 146), VU, 644. 
Brown t. Chadboume (81 Me. 9), denied ; Hubbard t. Bell (54 ni. 110), V, 101. 
Brownell v. Winnie (29 N. Y. 408), denied ; Wallace v. Jewell (21 Ohio St. 163), 

vni, 49. 

Brooks y. Mitchell (9 Meee. ft Wels. 15), considered ; Herrick ▼. Woolverton 

(41 N. Y. 581), 1, 466. 
Buckland y. Adams Express Co. (97 Mass. 124), explained and distinguished ; 

Grace y. Adams (100 Mass. 505), 1, 184. 
Bucklej y. Smith (2 Duer, 261), criticised ; Shaul y. Brown (28 Iowa, 87), IV. 

157. 
Burk y. Phips (1 Root, 487), criticised; Matthewson y. Perry (87 Conn. 485), 

IX, 841. 
Bush y. Steinman (1 B. ft P. 404), denied; Cuff y. Newark, etc, Railroad Co. 

(85 N. J. 17), X, 207. 
Cammell y. Sewell (8 H. ^k N. 617); see Clark y. Wilson (108 Mass. 219), IV, 

587. 
Cannan y. Bryce (8 B. ft Aid. 179), distinguished : HUl y. Spear (50 N. H. 258), 

IX, 222. 
Canning y. WiUiamstown (1 Cush. 452), denied ; Johnson y. Wells (6 Ney. 

224), 111,248. 
Chamberlain y. Smith (8 Wright, 481), explained and distinguished ; 64 Penn. 

St. 499, ni, 614. 
Cheeyer y. Wilson (9 WalL 108), distinguished; People y. Dawell (25 Mich. 

247). XII, 271. 
Cecil Bank y. Snlyelj (28 Md. 258), distinguished ; Green y. Drummond (81 

Md. 71), 1, 17. 
City of Ottawa y. The People (48 111. 288), explained ; People y. Mayor of 

Chicago (51 HI. 17), U, 288. v 

Clark y. Johnson (54 111. 296), disapproyed; Briggs y. Bwarts (51 Mo. 245), XI, 

448. 
Clopton y. Bolton (28 Miss. 78), denied ; Robinson y. Harbour (42 Miss. 797), II, 

678. 
Cole y. Saulhough (48 Barb. 105), questioned ; Bowman y. Van Kuren (29 Wis. 

209), IX, 557. 
Collins y. Myers (16 Ohio, 547), explained and limited; Klein y. Kalzenberger 

(20 Ohio St. 110), V, 681. 
Columbus Gas-light Company y. Freeland (12 Ohio St. 892), explained and 

limited ; Tootle y. Clifton (22 Ohio St. 247), X, 788. 
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OASES OVERRULED, DOUBTED, ETC. vii 

Comp&ret ▼. Ewing (8 Black. [Ind.] 828), oyerroled ; Bobbins ▼. Cheek (82 Ind. 

828), 11,849. 
Cook Y. Babcock (7 Cosh. 526), distingaiflhed ; Putnam ▼. Bond (100 Mass. 58)» 

1,88. 
Cooper y. Hall (5 Ohio, 820), explained and limited ; Tootle v. Clifton (22 Ohio 

St. 247). X, 788. 
Com Exchange Ins. Co. y. Baboock (42 N. T. 618, 1 Am. R. 601), criticised; 

Deering y. Boyle (8 Kan. 525), XII, 482. 
Cortelyou y. Lansing (2 Cat Cas. 200) ; see Storgis y. Keith (57 111. 451), XI, 88. 
Crease y. Babcock (23 Pick. 884), disapproYed ; Flint, etc., Plankroad y. Wood- 
hall (26 Mich. 99), XII, 287. 
Crocker y. The New London, Willimantic & Palmer Railway Co. (24 Conn. 249), 

denied; Du Laurans y. The First DiYisionof the St. Paul, etc,R. R. Co. (15 

Minn. 49). n, 106. 
Dana v. Tucker (4 Johns. 487), doubted ; Woodward y. LoaYitt (107 Mass. 470), 

IX. 60. 

Davenport Y. Ruckman (87 N. T. 568), denied ; Detroit y. Blakeby (21 Mich. 84). 

IV, 455. 

DaYidson y. ManloYe (2 Cold. 846), OYerruled ; Smith y. Brazelton (1 Heisk. 44), 

11,689. 
Dean y. Dean (27 Vt 746), limited ; Williams y. Robinson (42 Vt. 658), I, 865. 
Denton y. Nanny (8 Barb. 618), denied ; Newhall y. Lynn SaYlngs Bank (101 

Mass. 482), UI, 889. 
Doe Y. Knight (6 Bam. & Cress. 671), denied ; Prutsman y. BajLer (80 Wis. 644), 

XI, 598. 
DownesY. Back (1 Stark. 818), disapproYed; Storges y. Keith (57 I1L451), 

XI. 88. 
Doty V. Knox County Bank (16 Ohio St. 183), modified; Widoe y. Webb (20 

Ohio St. 481). V, 668. 
Dubuque County y. Dubuque & Pacific R. R. Co. (4 G. Gr. 1), denied ; Hansen 

Y. Vernon (27 Iowa. 28), I, 215. 
Duke of Bucdeuch y. Metropolitan Board of Works (L. R., 5 Exch. 221), cited 

as an authority ; StOYons y. Paterson & Newark R. R. Co. (84 N. J. 582), III, 

275. was roYersed by the House of Lords, L. R. 5 H. of L. 418; 2 Moak's 

Eng. R 448. 
DuBenbury y. Ellis (8 Johns. Cas. 70), denied ; Sheffield y. Ladue (16 Minn. 888), 

X, 147. 

Dye Y. Mann (10 Mich. 291), denied ; Stout y. Folger (84 111. 71), XI, 140. 
Dyett Y. Pendlelin (8 Conn. 727), questioned ; Boyce y. Guggenheim (106 Mass. 

201), Vm, 826. 
Edick Y. Banner (2 Johns. 428), denied ; Green y. Holway (101 Mass. 248), IH, 

841. 
Ellis Y. Telegraph Co. (18 AUen, 226), limited; Sweetland y. IlL TeL Co. (27 

Iowa. 488), I, 298. 
Elmer y Pennel (40 Me. 480), denied ; Nash y. LuU (102 Mass. 68), HI, 488. 
Blmoro Y. The Nangatnck R. R. Co. (28 Conn. 457). limited ; Nashua Lock Co. 

V. The Worcester & C, R R. Co. (48 N. H. 889), II, 259 
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viii CASES OVEERULED, DOUBTED, ETC. 

Ely ▼. N. H. St. Co. (58 Barb. 207). oyemiled ; McAndrew ▼. Whitlock (52 N. 

Y. 51), XI, 665. 
Erie & Northeast R. R. Co. ▼. Casey (26 Penn. St. 287), denied; Whitney ▼. 

Sheboygan *& Fond du Lac R. R. Co. (25 Wis. 167), m, 46. 

disapproved ; Flint, etc., Plankroad Co. ▼. Woodholl (25 Mich. 99), XII, 287. 

Everett ▼. Gray (1 Mass. 101), overruled: Carey v.Guillow (105 Mas^. 18), VII. 

495. 
Ferrill v. Simpson (8 Pick. 859), denied ; Woodward v. Leavitt (107 Mass. 465), 

IX, 55. 
Fillebrown v. Grand Trunk Railway (55 Me. 468), distinguished ; Greene v. 

Adams (100 Mass. 505), I. 185. 
First National Bank of Whitehall v. Lamb (50 N. T. 95, 10 Am. Rep. 488), 

denied; First National Bank of Columbus v. Garlinghouse (22 Ohio St. 492), 

X,758. 
Fisher v. Clisbee (12 111. 844), denied ; Wyckoff v. Queens Co. Ferry Co. (52 

N. Y. 84), XI, 652. 
Fltsgerald ▼. People (87 N. Y. 418), denied ; Hogan v. SUte (80 Wis. 428), XI, 

578. 
Fletcher v. Ryland (L. R. 8 H. L. 88), questioned : Losee v. Buchanan (51 N. Y. 

479), X, 628. 
Fraaier v. Pennsylvania R. R. Co. (88 Penn. St. 104), overruled ; Pittsburgh, 

etc., Ry. Co. v. Ruby (88 Ind. 294), X, 114. 
Freeman v. Rawson (5 Ohio St. 1), explained and limited ; Eleine v. Katzen- 

berger (20 Ohio St. 110), V, 681. 
French v. French (8 N. H. 284), denied ; Trafton v. Hawee (102 Mass. 587), III, 

497. 
Frost V. Knight (89 Law J. Rep. 227), cited in note to Burtis v. Thompson, I, 

520, was reversed by the Exchequer Chamber, L. R. 7 Exch. 111. 
Gaylord v. Van Loan (15 Wend. 808), limited ; Shapley ▼. Abbott (42 N. Y 448), 

I, 556. 
Gibbons v. Ogden (9 Wheat. 1), considered ; Craig v. Kline (65 Penn. St. 899X 

III, 641. 
Gordon v. Appeal Tax Cases (8 How. [U. S.] 188), limited ; Erie Ry. Co. v. 

Commonwealth (66 Penn. St. 84), V, 854. 
Gordon v. Longest (16 Pet. 104), doubted ; Akerley v. Vilas (24 Wis, 165), 1,171. 
Gould V. Chapln (20 N. Y. 266), distinguished ; Fenner v. Buf . & State Line R. 

R. Co. (44 N. Y. 505), IV. 710. 
Gould V. Segee (5 Duer, 266), disapproved ; Benson v. Huntington (21 Mich. 

415), IV, 502. 
Governor v. Meredith (4 T. R. 794), denied ; Thurston v. St. Joseph (51 Mo. 

510), XI, 464. 
Grafton Bank v. Flanders (4 N. H. 289), denied; Bartlet v. Tucker (104 Mass. 

842), VI, 244. 
Grandln ▼. Le Roy (2 Paige, 509), see Bowman v. Van Kureo (29 Wis. 209), IX, 

557. 
Great Western Railway Co. v. Hawkins (18 Mich. 427), explained and limited • 

Lake Shore, etc. Railroad Co. v. Perkins (25 Mich. 829). XII. '381. 
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OASES OVEBEULED, DOUBTED, ETC. hi 

Oreensborg ▼. Toang (58 Penn. St. 280)« limited ; Washington avenne (M 

Penn. St. 852), VIII, 259. 
Gregg V. Wyman (4 Cush. 822), overruled ; Hall v. Corcoran (107 Mass. 252), 

IX, 81. 

denied ; Sutton v. Wauwatosa (29 Wis. 21). IX^ 585. 

Griffin y. Home (18 Johns. 897), limited ; Mississippi and Tennessee Railroad 

Co. ▼. Deyanej (42 Miss. 555), II, 616. 
Grlnnell v. Phillips (1 Mass. 580), overruled ; Woodward v. Leavitt (107 Mass. 

461), IX, 52. 
Hallock V. Jaudin (84 Cal. 172), overruled in part ; Dufiy v. Hobson (40 CaL 

240). VI, 617. 
Hammett v. Philadelphia (65 Penn. St. 146, 8 Am. Rep. 615), distinguished; 

Broadwaj Baptist Church v. McAttee (8 Bush. 508), Vm, 482. 
Hanson y. Vernon (27 Iowa 28, 1 Am. Rep. 215), overruled ; Stewart v. Super- 
visors (80 Iowa, 9), 1, 288. 
Hanger v. Abbott (6 Wall. 582), limited ; Kershaw v. Kelsej (100 Mass. 561), 

1,148. 
Harman v. Abbey (7 Ohio St. 218), explained and limited ; Eleine v. Eatzen- 

berger (20 Ohio St.), V, 681. 
Harper v. New York City Ins. Co. (22 N. Y. 441), disapproved; United Fire, 

etc., Ins. Co. v. Foot (22 Ohio St. 840), X, 744. 
Harris v. Frink (2 Lans. 85), reversed ; Harris v. Frlnk (49 N. Y. 24), X, 8ia 
Harrison v. Harrison (1 Car. & P. 412), disapproved ; Sturgls v. Keith (57 HI. 

451), XI, 88. 
Hay V. Cohoes Co. (2 N. Y. 159), distinguished ; Losee v. Bdchanan (51 N. Y. 

479), X, 623. 
Illinois Central R. R. Co. v. Nunn (51 111. 78), denied ; Kellogg v. Chicago, 

etc., R. R. Co. (26 Wis. 228), VII, 71. 
Indianapolis & Cincinnati R R. Co. v. McOlure (26 Ind. 870), corrected ; Belle- 

fontaln R. R. Co. v. Hunter (88 Ind. 885), V, 218. 
Insurance Company v. Tweed (7 Wall. 45), limited ; Pennsylvania Railroad v. 

Kerr (62 Penn. St. 853), 1, 487. 
Isnard v. Torres (10 La. An. 103), denied ; Holmes v. Trumper (22 Mich. 427), 

Vn,668. 
Israel v. Reynolds (11 ni. 218), denied ; Stout v. Folger (34 HI. 71), XI, 140. 
Jackson v. Crafts (18 Johns. 110), denied ; (84 N. J. 496), III, 861 ; Kortright v. 

Cady (21 N. Y. 843), denied ; (34 N. J. 496), IH, 361. 
Judson V. Durland (2 Johns. Cas. 814), denied ; Sullivan v. SuUlvan (106 Mass. 

475). VIII. 857. 
Jackson v. Sebring (16 Johns. 515), denied ; Trafton v. Hawes (102 Mass. 587), 

III. 497. 
Jackson v. Woods (1 Johns. Cas. 168), denied ; Sullivan v. Sullivan (106 Mass. 

475), Vni, 357. 
Jecker v. Montgomery (18 How. [U. S.] 110), limited ; Kershaw v. Kelsey (100 

Mass. 561), 1, 148. 
Jennings v. Chenango County Mut. Ins. Co. (2 Denlo, 75), denied ; North Am. 

Fire Ins. Co. v. Throop (22 Mich. 146), VII, 644. 
B 
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X CASES OVEREULED, DOUBTED, ETC. 

mbbard v. N. T. & E. R. B. Co. (15 N. T. 467), limited ; HiggioB ▼. Watenrliet 

Co. (46 N. Y. 38), VI, 298. 
Hickok y. Plattsbargh (16 N. Y. 161), denied ; Detroit ▼. Bl&keby (21 Mich. 84), 

IV, 455. 
Hicks V. Newport, etc., Ry. Co. (4 B. & a 896), distingaiBhed ; Harding v. Town- 

shend (48 Vt. 586), V, 807. 
Hiland ▼. Lowell (8 Allen, 407), explained and limited ; Baker y. Portland (58 

Me. 199), IV, 276. 
Hill ▼. Elj (5 Serg. & Rawle, 868), explained and distingaished ; Dale v. Gear 

(88 Conn. 15), IX, 858. 
Hillary v. Gray (6 C. & P. 284). denied ; Sterling v. Warden (51 N. H. 217), 

XII, 98. 
Hillary ▼. Waller (12 Ves. 289), limited ; Bute ▼. Franklin Falla Co. (49 N. H. 

240), VI. 521. 
Hillier ▼. Alleghany Ins. Co. (8 Penn. 470), denied; White ▼. Republic Ins. Co. 

(57 Me. 91), U, 24. 
Hoffinan v. St. Loois (15 Mo. 651), oyerraled ; Thurston ▼. St. Joseph (51 Mo. 

510), XI, 464. 
Howard Ins. Co. ▼. Scrlbner (5 Hill, ^98), overruled; Ogden y. East (50 N. Y. 

888). X, 498. 
Hugos v. Strickler (19 Iowa, 418), denied ; Green ▼. Hoi way (101 Mass. 248), 

III, 841. 

Hulson V. Mayor (9 N. Y. 168), denied ; Detroit ▼. Blakeby (21 Mich. 84), 

IV. 455. 

Johnson y. Martenus (4 Halst 144), criticised ; Chaddock y. Vanness (85 N. J. 

517), X, 259. 
Jones y. Andoyer (10 Allen, 18), questioned ; Sutton y. Wauwatosa (29 Wis. 21), 

IX. 585. 
Jones y. Shears (4 Ad. & El. 882), questioned ; Schuyler y. Smith (51 N. Y. 

317), X, 609. 
Keith y. Easton (2 Allen, 552), disapproved ; Ayer y. Norwich (89 Conn. 876), 

XII, 898. 
Kennedy y. People (89 N. Y. 245). denied ; Hogan y. State (80 Wis. 428), XI, 578. 
Kerr y. Seaver (11 Allen, 151), distinguished ; Blair y. Forehand (100 Mass. 

186), 1, 100. 
Kimball, in ra (2 Benedict, 554), denied ; Cronan y. Cotting (104 Mass. 245), 

VI, 284. 
Kingsbury' y. Dedham (18 Allen, 186). disapproved ; Ayer v. Norwich (89 Conn. 

876). Xn, 898. 
Kinnier v. Kinnier (45 N. Y. 585 ; 6 Am. Rep. 182), questioned ; People v. Dawell 

(25 Mich. 247), XH, 271. 
Kounta v. Kennedy (68 Penn St. 187; 8 Am. Rep. 541), explained and limited; 

Fulmer v. Seitz (68 Penn. St. 287), VHI, 174. 
Lathrop v. Morris (5 Sandf . 9), questioned ; Bowman v. Van Kuren (29 Wis. 

209). IX, 557. 
Landon v. Litdifield (11 Conn. 251), denied ; Lord v. Litchfield (86 Conn. 116), 

rv,48. 
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OASES OVEBEULED, DOUBTED, ETO. xi 

Lawrenoe ▼. Fox (dO N. T. 268), limited ; iBtna National Bank ▼. Foorth 

National Bank (46 N. T. 82), VI, 822. 
Ughtfoot ▼. Tenant (1 Boa. ft PoL 551), explained; Hill t. Spear (50 N. H. 

258), IX, 219. 
Lucns T. New Bedford, eta, R. R. Co. (6 Gray, 65), distinguished; Dnnn t. 

Grand Trunk By. Co. (58 Me. 187), IV, 278. 
Mason ▼. Baker (1 Marsh. 208), denied; Springer ▼. Drosoh (82 Ind. 486), n, 

859. 
Masters t. Warren (27 Ck>nn. 298), denied; Johnson ▼. Wells (6 Nev. 224), III, 

247. 
May ▼. Foster (1 Allen, 406), denied; Sntten ▼. Wauwatosa (29 Wis. 21), IX, 

585. 
Maynard t. Johnson (2 Nev. 16), denied ; Green ▼. Holway (Itfl Biass 248), III, 

841. 
MoAndrews ▼. Telegraph Co. (17 C. B. 8), limited ; Sweetland ▼. Illinois, etc. 

Telegraph Co. (27 Iowa, 488), 1, 292. 
McArthur ▼. Seaforth (2 Taunt. 257), disapproyed; Sturges ▼. Eeeler (57 111 

451), XI, 88. 
McOandless ▼. McWha (22 Penn. St. 261), considered and limited ; Smothers ▼. 

Hanks (84 Iowa, 286), XI, 148. 
MoCord ▼. Ochiltrie (8 Blackf . 15), overruled ; Grimes' Executors ▼. Harmon, 

(85 Ind. 198), IX, 784. 
McCormick's Appeal (7 P. F. Smith, 54), explained and limited ; Lefeyre's 

Appeal (69 Penn. St. 122), VUI, 288. 
McElioy V. Goble (6 Ohio St. 187), explained and limited ; Tootle ▼. Clifton (22 

Ohio St. 247), X, 788. 
McGinnis ▼. Watson (5 Wright, 9), criticised ; Schnorr's Appeal (67 Penn. St. 

188). V. 418. 
McMath ▼. Johnson (41 Miss. 489), limited ; Robinson ▼. Harbour (42 Mass. 797), 
Merritt v. Todd (23 N. Y. 28), limited ; Herrlck v. Woolverton (41 N. Y. 581), 

1, 466, 472. 
Michigan Central Railroad Co. ▼. Hale (6 Mich. 248), explained ; Lake Shore & 

Michigan Southern Railroad Co. y. Perkins (25 Mich. 829), XU, 281. 
Biichigan Southern and Northern Indiana Railroad Co. ▼. McDonough (21 Mich. 

165 ; 4 Am. Rep. 466), denied ; Kansas, Pacific Railway Co. v. Nichols (9 Kans. 

285) XII, 495. 
Miller y. Morrow (8 Coldw. 587), denied ; Green ▼. Holway (101 Mass. 248), 

111,841. 
Biitchell ▼. Doggett (1 Fla. 871), denied ; Woodruff ▼. Scruggs (27 Ark. 26), 

XI. 780. 
Moore ▼. Sanbome (2 Mich. 519), denied ; Hubbard v. Bell (54 HI 110), V, 101 
Morehead ▼. Little Biiami Railway Co. (17 Ohio, 840), distinguished; Missis- 
sippi & Tennessee Railroad Co. ▼. Devaney (42 Miss. 555), II, 615. 
Morris ▼. Qeasby (4 Maule ft Selw. 566), denied ; Lewis y. Brehme (88 Md. 412), 

III, 198. 
Moeeley y. Moeely (15 N. Y. 884), denied ; Springer y. DrotMh (82 Ind. 486), U 

857. 



Digitized by 



Google 



xii CASES OVERRULED, DOUBTED, ETC. 

Nellis V. aark (4 mil» 424), denied; Springer ▼. Drosch (82 Ind. 486), II, 857 
Newton v. Eddy (28 Vt. 819), disapproved ; 51 N. H. 496, XI, 146. 
Norris V. Norrls (9 Dana, 817), denied ; Springer v. Drosch (82 Ind. 486), II, 859. 
Norton v. Jackson (5 Cal. 262), limited ; McGarj y. Hastings (89 Cal. 860), II, 458. 
Norwich Gas-light Co. y. Norwich Citj Gas-light Co. (25 Conn. 20), denied ; 

SUte y. Milwaukee Gas-light Co. (29 Wis. 454), IX, 602. 
O'Conner y. Warner (4 W. & S. 228), explained ; Haley y. Philadelphia (68 

Penn. St. 45), VIH, 155. 
Odom V. Harrison (1 Jones [N. C], 402), denied; Carey v. GniUow (105 Mass. 

18). VII, 495. 
Osbom v. Bank of United States (9 Wheat. 788), limited ; Cook y. SUte Nat. 

Bank (62 N. Y. 107), XI, 678. 
Ottawa V. Foster (20 HI. 296). limited ; Waltham y. Kemper (55 111. 846), Vm, 

652. 
Overton v. Tyler (8 Barr. 846), dlstingnished ; Zimmerman v. Anderson (67 

Penn. St. 421). V, 449. 
Parker v. The Catler Mill Dam Co. (20 Me. 858), explained ; Lee v. Pembroke 

Iron (^. (57 Me. 481), II, 68. 
Pennsylvania E. R. Co. v. Kerr (62 Penn. St. 858 ; S. C, 1 Am. Rep. 481) 

doubted ; Kellogg v. Chicago, etc., B. B. Co. (26 Wis. 228), VII, 78. 
Perkins v. The P. S. & P. B. B. Co. (47 Me. 578), Umited ; Nashua Lock Co. v. 

The Worcester & Nashua K B. Co. (48 N. H. 889), II, 256. 
People V. George Washington (86 Cal. 658), limited ; (40 Cal. 198), VI, 612. 
People v. Gilmore (4 Cal. 876), disapproved ; State v. MeCord (8 Kans. 282), 

XII, 472. 
People V. Outten (28 Cal. 44), denied ; People v. Bull (46 N. Y. 57), VI, 808. 
People v. Baymond (84 Cal. 495), distinguished ; State v. Steamship Constitu- 
tion (42 Cal. 578). X, 808. 
People v. Salem (20 Mich. 485 ; 4 Am. Bep. 400), denied ; Commissioners of 

Leavenworth v. Miller (7 Kans. 479), XII, 460. 
People V. Smyth (28 Cal. 21), disapproved ; Auditors of Wayne Co. v. Bennet 

(20 Mich. 176), IV, 886. 
People v. Supervisors of Green (12 Barb. 217), denied; State v. Gibbs (18 Fla. 

55), VII, 235. 
People V. Sweetman (8 Park. Cr. 858), denied ; State v. Whittemore (50 N. H. 

245), IX, 197. 
Perry v. Thompson (98 Mass. 249), distinguished ; Grace v. Adams (100 Mass. 

505), 1, 184. 
Philadelphia & Beading R. R. Co. v. Hummel (7 P. F. Smith, 129), distin- 
guished ; Kay v. Pennsylvania R. R. Co. (16 Penn. St. 269), III, 682. 
Phillips V. Commonwealth (2 Duvall, 828), overruled ; Buchanan v; Common- 
wealth (8 Bush. 481), VIII, 480. 
Pidgin V. Cnim (8 N. H. 852), limited ; Kelley v. Davis (49 N. H. 176), VI, 504. 
Pike V. Galvin (29 Me. 185), disapproved ; Doe v. Dowdall (8 Houst. 869), XI, 768. 
Pike V. Street (8 Moody & Mai. 227), denied ; Dale v. Gear (88 Conn. 15). IX. 859. 
Pittsburg & Connelsville B. B. Co. v. McClnrg (Penn.). denied ; Chicago A 

Alton B. B. Co. v. Pondrom (51 Dl. 888), II, 809. 
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CA8ES OVERRULED, DOUBTED, ETC. xiii 



Plesslnger v. Depuj (25 Ind. 419), denied; Green v. Hoi way (101 Mass. 

m, 341. 
Piatt V. LoU (17 N. Y. 478), denied ; Mims t. Armstrong (81 Md. 87), 1, 27. 
Poole y. Richardson (3 Mass. 330). See State y. Pike (49 N. H. 399), VI» 546. 
Powell V. Mills (87 Miss. 891), denied ; Wyooflf v. Queens County Ferry Co. (52 

N. Y. 84), XI, 662. 
Pray y. Northern Liberties (7 Casey, 69), explained and limited ; Washington 

Avenue (69 Penn. St. 362). VIII, 267. 
Price V. Taylor (4 Casey, 96), limited ; Taylor v. Taylor (68 Penn. St. 481), III, 

570. 
Railroad v. Shanefelt (47 111. 497), denied ; Kellogg y. Chicago & Northwestern 

Ry. Co. (26 Wis. 228), VII, 71. 
Richmond y. State (5 Ind. 884), oyerruled ; Grimes* Executors y. Harmon (85 

Ind. 198), IX, 784. 
Robbins y. Richardson (2 Bosw. 258), questioned ; Bowman y. Van Euren (29 

Wis. 209), IX, 557. 
Robinson y. Hutchinson (26 Vt. 88), limited ; Williams y. Robinson (42 Vt. 

658), 1, 366. 
Ryan y. New York Central R. R. Co. (85 N. Y. 210), doubted; Kellogg y, 

Chicago, etc, R. R. Co. (26 Wis. 223), VII, 78. 
Sadler y. Laugham (84 Ala, 811), disapproyed ; People y. Salem (20 Mich. 452), 

IV, 412. 
Sanford y. Handy (28 Wend. 260), denied ; Holbrook y. Connor (60 Me. 578). 

XI, 216. 
Schneider y. Eyans (25 Wis. 241 ; 8 Am. Rep. 56), limited ; Conkey y. Milwau- 
kee Ry. Co. {HI Wis. 619), XI, 686. 
Seger y. Barkhamsted (22 Conn. 298), criticised and denied ; Johnson y. WaUs 

(6 Ney. 224), III, 247. 
Seixas y. Wood (2 Cai. 48), explained ; Hawkins y. Pemberton (51 N. Y. 202), 

X. 595. 

Seymour, In re (1 Ben. 848), denied ; Cronan y. Colling (104 Mass. 245), VI, 284. 
Sharpless y. Mayor of Philadelphia (21 Penn. St. 147), denied; Hanson y. Ver- 
non (27 Iowa, 28). I, 215. 

disapproyed; People y. Salem (20 Mich. 452), FV, 420. 

See HammeU y. Philadelphia (65 Penn. St 146), III, 621. 

Shepherd y. Johnson (2 East. 211), disapproyed ; Sturges y. Keith (57 01. 451), 

XI, 33. 

Shipley y. Carroll (45 HI. 285), disapproyed ; Burson y. Huntington (21 Mich. 
415). IV, 502. 

Smetterfl y. Rainey (14 Ohio St. 287), critidsed ; Bradford y. Andrews (20 Ohio 
St. 208), V, 647. 

Smith y. Commonwealth (1 Duyall, 224), oyerruled ; Shannahan y. Common- 
wealth (8 Bush. 468), VIH, 471. 

Springfield Bank y. Merrick (14 Mass. 822), denied ; WoodratTy. Scruggs (27. 
Ark. 26), XI, 780. 

St. Louis y. Gnmo (12 Mo. 414). oyerruled ; Thurston y. St. Joseph (61 Mo. 510). 
XI, 464. 
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riv OASES OVERRULED, DOUBTED, ETC. 

State V. Ohio& Miss. R. B. Co. (7 Ind. 479X diBtingoiahed ; Slatten ▼. Des 

Moines R. R. Co. (29 Iowa, 148), IV, 908. 
Steamboat Josephine (89 N. Y. 19), commented upon and distinguished ; Shep- 
herd ▼. Steele (48 N. Y. 52), III, 661. 

explained and limited; Brookman ▼. HommiU (48 N. Y. 555), m, 782. 

Stockham y. Hanson (28 111. 58), limited; Frank v. Morris (57 IlL 188), XI, 6. 
Stoat ▼. Poster (1 How. [U. S.] 89), distingaished ; Aastin ▼. Steamboat Co. (48 

N. Y. 75), III, 667. 
Stuber's Road (4 Cas. 199) ; see Palairet's Appeal (67 Penn. St. 479). V, 450. 
Sweeney t. Sampson (5 Ind. 465), overraled ; Qrimes' Execators y. Harmon 

(85 Ind. 198). IX, 784. 
Swett y. Colgate (20 Johns. 196), explained ; Hawkins y. Pemberton (51 N. Y. 

202), X, 595. 
Taylor v. Pratt (8 Wis. 674),oyerraled ; Hoaghtony. Ely (26 Wis. 181), VII, 58. 
Taylor v. St. Loais (16 Mo. 20), oyerraled ; Tharston y. St. Joseph (51 Mo. 510), 

XI, 464. 
Tenney y. Eyans (18 N. H. 462), denied; Woodward y. Leayitt (107 Mass. 470), 

IX, 59. 
Theobold y. Bailway Passengers' Assarance Co. (26 Eng. L. & Eq. 482), 

explained ; Schneider y. Proyident Life Ins. Co. (24 Wis. 28), 1, 159. 
Thomas y. Oimmissioners (5 Ind. 4), denied ; State y. Coonty (bart (50 Mo. 

817), XI, 417. 
Thomas y. Winchester (6 N. Y. 897), explained and distingaished ; Cook y. 

Litchfield (42 N. Y. 851), 1, 545. 
Thompson y. Perkins (8 Mas. C. C. 282), denied; Lewis y. Brehme(83 Md. 412), 

III, 198. 
Todd y. Bowley (8 Allen), see auMson y. Mallory (86 Conn. 165), IV, 54. 
Turnpike Co. y. Hosmer (12 Conn. 864), distinguished and limited ; Mississippi 

& Tenn. B. B. Co. y. Deyaney (42 Miss. 555), 11, 616. 
Underwood y. Parks (2 Str. 1200), discussed ; Hanson y. Dale (19 Mich. 17), 

n. 70. 
Van Epps y. Harrison (5 Hill, 68), denied ; Holbrook y. 0)nners (60 Me. 578), 

XI, 216. 
Vartee y. Underwood (18 Barb. 561), denied ; Newhall y. Lynn Sayings. Bank 

(101 Mass. 482), m, 889. 
Veazie y. Penobscot B. B. Co. (49 Me. 119), limited and distinguiAed ; Eaton y 

European B. B. Co. (59 Me. 520), Vm, 486. 
Wade y. Whittington (1 Allen, 561), criticised ; Genard y. Hadden (67 Penn. St 

82). V, 414. 
Wann y. Telegraph Co. (87 Mo. 473), limited ; Sweetland y. Illinois Telegraph 

Co. (27 Iowa, 488), I, 294. 
Warren y. Lusk (16 Mo. 102), limited ; Bfarx y. Fore (51 Mo. 69), XI, 484. 
Webber y. Williams College (28 Pick. 802), questioned; Shapley y. Abbott (42 

N. Y. 448), I, 556. 
Wethey y. Andrews (8 HUl, 582). explained ; Herrick y. Woolyerton (41 N. Y. 

581), 1, 461. 
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Wlielden ▼. Chappel (8 R. L 380), denied ; Hall ▼. Corcoran (107 Mass. 

IX, 81. 
Whipple V. Walpole (10 N. H. 180), overruled ; Woodman t. Nottingham (49 

N. H. 887), VI, 581. 
Wlhert V. N. T. & E. R. B. Co. (19 Barb. 8(J), limited ; Ward t. N. T. C. B. B. 

Co. (47 N. T. 88), VII, 406. 
Williamson v. AUison (2 Eaet. 440), denied ; Boss ▼. Mather (61 N. T. 112), X, 662. 
Wilson y. Hamilton (4 Ohio St. 722), denied; WjckoffT. Queens Co. Ferry Co. 

(52 N. Y. 84), XI, 662. 
Wilson ▼. Wilson (1 H. of L. Cas. 688 and 6 id. 40), denied; J. 0. v. H. G. (88 

Md. 401), in, 189. 
Winslow T. Kimball (26 Me. 498), denied; Sulliyan t. SuIUvan (106 Mass. 476), 

Vm. 857. 
Wood v. Milwaukee, etc., By. Co. (27 Wis. 641 ; 9 Am. Bep. 466), OTerruled in 

part ; Conkey v. Milwaukee, etc, By. Co. (81 Wis. 619), XI, 682. 
Wood y. Stone (2 Cold. 870), overruled ; Smith y. Brazelton (1 Heisk. 44), II, 689. 
Worrell y. Gheen (8 Wright, 888), explained ; Neff y. Homer (68 Penn. St. 

827), III, 666 ; Gerrard y. Hadden (67 Penn. St. 82), V, 414 
Wright y. Overall (2 Cold. 886), overruled ; Smith v. Brazelton (1 Heisk. 44), 

11,689. 
Tale v. Dederer (18 N. T. 266 ; 22 id. 460), denied ; Deering v. Boyle (8 Eans. 

625), XII, 482. 
Tost v. Stout (4 Cold. 208), limited ; Smith v. Brazelton (1 Heisk. 44), U, 688. 
Toung V. Grote (4 Bing. 258), explained and distinguished ; Holmes v. Trumper 

(22 Mich. 427), VII, 667. 
Zehner v. Kepler (16 Ind. 290), overruled ; Frenxel v. Miller (87 Ind. 1), X 64 
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DIGEST 



AMl^EICAlSr REPORTS. 



ABAJJDONMENT. 



L Of action — See Malicious PRoeBounoN. 
n. Op property — See Driftwood. 
ni. Op ship or cargo — See Insurancb ; Ship A2n> Shippinq. 

ABATEMENT. 

1. Of action — See Bankruptcy. 
II. Of nuisancb — See Nuisancb. 

ACCEPTANCE. 

By paroL Defendants, having a note for collection, recelyed an order from 
the owner reqaesting them to pay a portion of the proceeds when collected to 
plaintifis. The order having been accepted by parol, defendants sabsequently 
transferred the note to C, to whom it was paid. Held, that the parol accept- 
ance was binding, and that defendants were liable to plaintifls for the amount 
of the order. 1870. Phelpe v. Northrup (56 Dl. 156), VIII, 681. 
See Bills and Notes. 

ACCESSION. 

Title by transformation of property. One of two tenants In common of cer- 
tain timber land conveyed his undivided half of the land by warranty deed to 
certain parties to whom he was indebted, such parties agreeing orally to reoon- 
vey upon the discharge of the indebtedness. Subsequent to the sale of his 
interest in the land, and under authority previously given by his co-tenant, the 
vendor sold a quantity of the timber growing upon the land, to a third pkrty. 
who cut and manufactured the same into hoops. An action for replevin was 
brought by the owners of the land to recover the hoops. It was shown upon 
the trial that the value of the timber was $25, and that the value of the hoops 
was $700. HM, that evidence, showing that the defendant purchased the 
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I ACCIDENT — ACCORD AND SATISFACTION. 

dmber and manafactared it in good faith, waa admijwible ; and that upon such 
showing he waa entitled to have the jury instnicted that the title to the tim- 
ber waa changed bj a aabatantial change of identity, and that the remedy of 
the plaintiff was by an action of trespass. 1871. WetheH>ee ▼. Or&en (28 Mich. 
311), Vn, 658. 

8ee AocRBTioH ; Sai«b. 
• 
ACCIDENT. 

L LlABILITT m COKBBQUENCB OF. 

n. To BERVAirr — See Master akd Sertakt. 

UL To OTHER PERSONS — /Sm NBQLiaBNOE; NUISAHOB. 
I. LlABILITT IN CONBBQUENOB OT. 

1. Where injary arises from a fortoltoas occarrence, beyond the control of 
man, it is termed " the act of God/' and the party through whom it occors is 
not responsible. Thus the owner of property which, without his consent^ 18 
carried by flood or storm down a stream, and deposited apon the lands of 
another, is not liable for any damage occasioned, unless he reclaim the prop- 
erty. Shelden v. Sherman (42 N. Y. 484), 1, 669; Lif>ezey v. Philadelphia (04 
Penn. St. 106), UI, 578. 

2. Bzplosion of steam boiler. The owner of a steam boiler operated upon 
liis own premises, in a lawful manner, is not liable, without proof of negli- 
gence, to an adjoining owner, for damage done to his property by reason of an 
accidental explosion of such boiler. 1869. Losee v. Buchanan (51 N. Y. 
476), X ; but see Wilson v. City of New Bedford (108 Mass. 261), XI, 852, and 
CahiU V. Eastman (18 Minn. 824), X, 184. 

3. QIanoing bullet. Trespass vi et armis will lie for an accidental injury 
caused by the glancing of a pistol ball, shot at a mark. 1869. Welch y. 
Durand (86 Conn. 182), IV, 55. 

ACCIDENT INSURANCE — 5m Insurance. 

ACCOMMODATION INDORSEB — 5m Bills and Notes. 

ACCOMMODATION NOTE— See Bills and Notes. 

ACCORD AND SATISFACTION. 

1. The aooeptanoe of a note for $40 in satisfaction of anote for $60» and the 
simultaneous surrender of the larger note is a full discharge thereot 1871. 
Draper v. JRU (48 Vt. 489), V, 292. 

2. Of a reward. The plaintiff recovered property stolen from the defend- 
ant and returned it to him. Defendant handed him some money, saying*^ here 
is something for what you have done." Plaintiff did not at the time look at 
the money, but afterward found it to be $2. Defendant had on that morning 
offered a reward of $50 for a recovery of the property, of which fact plain tifi 
was at the time ignorant, but for which reward he brought this action. Beld 
that he could not recover. 1870. Marvin v. Treat (87 Conn. 96), IX, 807. 
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AOCBETION. 5 

3. Defense o^ in aotlon on a Judgment Accord and satisfaction is a good 
defense to an action or other proceeding on a judgment. 1872. Sawige v. Ever- 
man (70 Penn. St. 815), X, 676. 

4. Debtors residing in Pennsylvania, and owning lands in New Jersey, 

agreed with a creditor to permit and cause to be effected a sheriff's sale of such 
lands, and that the creditor should purchase the same at the sale, and receive it in 
full satisfaction and discharge of the debt. To carry out this agreement, the 
debtors went to New Jersey, and there accepted service of process, and judg- 
ment being obtained against them by default, and the property sold on execu- 
tion, the creditor became the purchaser at a sum less than the debt. Held, (1) 
that this was a good defense, to an action brought upon the judgment, to re- 
cover the balance due ; (2) that the defense was admissible, under a plea of 
payment, with leave to give the special matter in evidence. lb. 

See Patmbnt. 

ACCOUNT. 
I. Statbd. 
II. Action or. 

1. Bettoe&n partnera — See Pabtnbb8HIP# 

2. Between tenants in eommon^See TsfANTS nr Oomicoh. 

I. Acxx)uirr stated. 

It is no bar to action on an account stated, that the defendant's indebtedness 
was for liquors sold by plaintiff on Sunday, contrary to law, if the account was 
not stated on Sunday ; but if the sale was illegal for want of a license the 
action on an account stated could not be maintained. 1872. Melehior v. McCariy 
(81 Wis. 292), XI. 605. 

ACCRETION. 

1. FoDowi origlnaL An act of congress, laying out the city of Burlington, 
provided that a strip of land along the river shoald be reserved for public use. 
HM, that the natural accretions from the river partook of the same character 
as the original strip. Oook v. BurUngtan (80 Iowa, 94), VI, 649. 

2. From lake. The owner of lands bounded on a lake, whether navigable 
or not, is entitled to the land left dry by the gradual or imperceptible receding 
of the waters. 1867. Warren v. Chambere (25 Ark. 120), IV, 28. 

3. Where a new shore Is temed on a river not navigable, by the alluvial 
deposits taken from the opposite side by the wearing away of the stream, the 
land on the new shore is to be divided between the owners entitled to it, accord- 
ing to the following rule : " Give to each owner a share of the new shore line 
in proportion to*what he held in the old shore line and complete the division of 
thc( land by running a line from the boand between the parties on the old shore 
to the point thCis ascertained on the new." 1871. Bateheldery. Keniitan (51 
N.H. 496), XII, 148. 

ACKNOWLEDGICENT — Bee OojmnAVC^ 
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5 ACTION. 

ACTION. 

L Bt AITD against whom MAIlVTAINABia. 

IL Whbrb brought. 
ni. When bkouoht. 
IV. For what madttaikablb. 
V. Form. 

VI. On judgitents. 
VII. Abatement. 
VIII. Limitation of aotionb — See Limitation of AonoiiB. 

I. Bt and against whom maintainablb. 

1. By administrator for tort. An action liee by the adminiBtrator of a 
person whose death has been occasioned by the negligence of the defendant 
apothecary, in putting up a poison instead of a harmless medicine. Norton v. 
SewaU (106 Mass. 143), VIH, 298. 

2. By auctioneer. Defendant, at an auction sale, signed an agreement to 
comply with the terms of sale, one of which was, that the purchaser should 
pay the auctioneer $200 to bind the bargain. The property was knocked down 
to defendant, but he afterward refused to complete the sale. Held, that an 
action for the money was properly brought by the auctioneer. 1869. Thomp- 
son y. KeUy (101 Mass. 291), III, 353. 

3. By bailee. The possession of goods acquired by plaintiff under a bill of 
lading is sufficient to maintain an action against one who does not show a bet 
ter title. 1868. Adams v. O'Connor (100 Mass. 515), 1, 187. 

4. By consignor against caixier. Plaintiff sold goods which were ordered 
by the yendee, to be sent, " yia canal," sent them as ordered and mailed bill 
of sale. Held, that title passed to the yendee on deliyery to the carrier, and 
that plaintiff could not maintain an action for loss in transUu. 1871. Krudler 
y. EUisan (47 N. Y. 86), VII, 402. 

6. An action will not lie against a common carrier for failing to deliyer 

goods shipped by the plaintiff, unless the plaintiff be the owner or haye some 
special interest in them. 1872. Thompson v. Fargo (49 N. Y. 188), X, 842. 

6. An action is well brought by the consignor of goods " sold to arriye " 

against a carrier in whose possession they were destroyed. 1870. Hooper y. 
Chicago 4b Northweetem Ry, Co, (27 Wis. 81), IX, 489. 

7. on through contract No action lies by a shipper against one 

carrier for goods lost by a connecting carrier, on a contract- between the 
carriers which proyides that the gross receipt on through freight shall be 
diyided, but that each carrier shall only be responsible for goods lost in his 
possession. 1868. Bufroughs y. Norwich, etc., B, B. Co, (100 Mass. 26), I, 78. 

8. By gnardian ad litem. An action is well brought by the guardian od 
litem of children under age, to recoyer insurance money payable to the chil- 
dren for their use or their guardian, if under age. 1871. Pricey. Phcmioc 
Mut. Life Ins. Co. (17 Minn. 497), X, 166. 
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ACTION. 7 

9. By heln. The heira of real estate cannot sue upon a covenant against 
incambrancee broken daring the life of the person under whom thej claim the 
estate. The administrator is the proper party plaintiff. 1870. FHnkv,BeUi$ 
(88 Ind. 185), V, 198. 

10. By manied woman. A married woman may maintain an action in her 
own name for personal injuries, where the statute secures to her her separate 
property. 1860. Chicaffo,BuHingt(m,eU.,RR. Co, v, Dunn {62 m. 2^0), W,^^^ 

11. By mortgagee. A mortgagee without possession or right of possession 
cannot maintain trespass qiutre elaumim fregii ; but he can maintain an action 
to recover the value of fixtures removed from the mortgaged premises. 1869. 
Gooding v. Shea (108 Mass. 860), IV, 668. 

12. By owner of ▼•sseL An action for conversion may be maintained by the 
owner of a vessel against a person claiming under a barratrous sale by the 
master, notwithstanding the fact that the owner had abandoned the vessel to 
the underwriters and received payment as for a total loss. 1869. Clark v. 
Wilson (108 Mass. 219), IV, 682. 

13. Against oity for neglect of fire department. An action will not lie 
against a city by one whose property has been burned, for a defective fire 
department, nor for the neglect of fire companies and officers. 1869. Wheeler 
V. CUy of ancinnati (19 Ohio St. 19), II, 368 ; Fisher v. City of Boston (104 
Mass. 87), VI, 196 ; JewU v. Otty of New Uaven (88 Conn. 868), IX, 882 ; Tor- 
bush V. City of Noruieh (88 Conn. 226), IX, 896; Grant v. Erie (69 Penn. St. 
420). VIII, 272. 

14. Agaisst oorporation. An action will lie against a corporation for wrong- 
fully refusing to issue certificates of stock. Baltimore City Passenger Ry, Co. 
V. ^Snoetf (86 Md. 288). VI, 402. 

16. Againsthtuib«ndbywif(S*8 attorney. An action will not lie against a 
husband to reoover for services as attorney fur the wife, in a suit against her 
for divorce, on the ground of adultery. 1870. Ray v. Adden (60 N. H. 82), 
IX, 176. 

16. An action lies against a husband to recover for services as attorney 

for the wife, in proceedings prosecuted unsuccessfully by the husband against 
her to find sureties to keep the peace. 1871. Warner v. Eeiden (28 Wis. 617), 
IX. 616. 

17. Against mannfscturer of defeothre machine. The manufacturer of a 
Bteam boiler is answerable only to his employer for any want of care or skill 
in the construction thereof. After the boiler has been completed and accepted 
by the employer, who has the exclusive ownership, management and conduct 
of it, the manufacturer is not liable for injuries done to a third person by an 
e!iploeion occurring in consequence of the defective construction of the boiler. 
1873. Losee v. Clute (51 N. Y. 494), X. 688. 

18. Against vendor of defectiTe machine. An action will not lie against 
the vendor of a machine, not dangerous in its nature, by one injured through 
a defect therein. Loop v. Litchfield (42 N. T. 861). I, 648. 

19. Against oonnty or town. A private action will not lie against a county 
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or town for injaries occasioned bj reason of the neglect of its officers to keep 
a bridge in repair. WhiU v. dmrUy of Band (68 lU. 297), XI, 65, noU, 66; 
Town of WaUham v. Kffmpwr (56 111. 846), VIU, 652. 

20. An action lies against a town to recover a reward offered onder the 

provisions of a general sUtute. 1868. Janwrin v. Town of ExeUr (48 N. H. 
88), II, 186. 

21. Against owner of leased premises. An action will not lie against the 
owner of premises for injuries occasioned by their being out of repair where 
the premises were, at the time, in the possession of a tenant and were in good 
repair when thej came to his possession. 1870. FUker v. Thirkell (21 Mich. 1), 

IV, 422. 

22. Where, however, the roof was not under the control of the tenants, 

the landlord was held liable for injaries occasioned hj snow and ioe falling 
therefrom, althoagh the tenants had covenanted to keep the premises in 
repair. 1869. JSMpUy v. Fifty Associates (101 Mass. 261). lU, 846. 8es Lanix. 

liORD AND TENAIVT. 

23. Botwoan Mrrsnd ownen of a building. The owner of the apper storj 
of a building has no action against the owner of the lower storj to recover con- 
tribution for repairs of the roof, made by the former. 1871. OUumwa Lodge 

V. Leiwis (84 Iowa, 67), XI, 186. 

24. The owner of one part of a building has no action to recover dam- 
ages at law for the willful neglect of the owner of the other part in permit- 
ting his part to become ruinous and fall into decay, whereby the plidntiiPs 
part is iigured. 1872. Pierce v. Dyer (109 Mass. 874), XII, 716. 

26. Against own«r for nagligenoe of oontraotor. Where the owner of 
land undertakes to do a work thereon, which is not in itself a nuisance, by 
means of a contractor exercising an independent employment and employing 
his own servants, an action will not lie against the owner for injuries resulting 
from the negligence of such contractor or his servants in the execution of it, 
unless the owner is in fault in employing an unskillful or improper person as 
contractor. 1870. Ouff v. Newark d New York B. B, Go, (86 N. J. 17), X, 205. 

26. Against ▼olnntary agent. Declaration that defendant, the teacher of a 
high school, was requested by the school committee, whose own duty it was 
to examine candidates for admission to such school and report upon their qual- 
ifications, that he undertook the duty, that plaintiff was examined and found 
qualified, but that defendant falsely and maliciously reported against him and 
he was excluded from the benefits of the school. On demurrer heldf (1) that 
the declaration was good : (2) that the confidence reposed in the defendant by 
the committee to examine candidates, and his acceptance of the trust, created 
sufficient legal consideration to make it a duty to faithfully perform the same. 
1871. Hammond v. EvMey (51 N. H. 40), XH, 41. 

27. So when a policy on the life of B was made payable to M., who held 

it for the benefit of a creditor of B, though without such creditor's knowledge, 
held^ B having died, that the creditor could maintain an action against M. 
1871. HuUhings v. Miner (46 N. Y. 466), VII, 869. 
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ACTION. 9 

28. Againit itokeholdag. An action lies against a stakeholder bj the loser 
k> recover money bet on a horse race, after notice not to pay it to the winner 
and demand. WWeinton v. Tausley (16 Minn. 299), X, 189. 

29. Joinder of parties in action for reward. In an action for a reward, TiM, 
that if two persons jointly perform the service, they most be joined as plain- 
tiffs. Janwin v. Exeter (48 N. H. 88), U, 185. 

n. Where BBOUGHT. 

30. Against Ti»tf^^*^ bank. An action against a national bank organized 
under the act of congress of 1864, chapter 106, can be broaght In a State coart 
only in the dty or county where it is located. 1869. Crocker v. Marine Nat, 
Bank (101 Mass. 840), Ui, 886. See een^a, Oook t. GiaU NaHonal Bank (52 
N. Y. 96), XI, 667. 

31. On guardian's bond. An action cannot be maintained in the courts of 
Vermont, on a bond executed to a Judge of probate in New Hampshire, to 
secure the proper disdiarge of the duties of a guardian ; the duties imposed by 
the guardian's appointment, the oUigation created by the bond, and the rights 
and remedies under It, being all prescribed by the statute of New Hampshire. 
1872. Judge of Probate, eU. v. EOfbard (44 Vt. 597), VUI, 896. 

32. By assignee In bankr upt c y . An action by an assignee In bankruptcy 
to recover goods fraudulently transferred by the bankrupt, will not lie in a 
Sute court. 1872. BHgham t. Ok^/lin (81 Wis. 607), XI, 628. 

33. An action will not lie in a State court at the suit of an assignee in 

bankruptcy, to set aside a conveyance made by a bankrupt, in fraud of the 
bankrupt act. 1872. Voorhiee v. Friebie (25 Mich. 476), XU, 291. See to the 
contrary CogdeQ v. Extim (69 N. C. 464), XII, 657. 

IIL When brought. 

34. For breach of promise to marry. One who contracts to marry at a 
future day, and before that day arrives refuses to perform, is instantly liable 
to an action for breach of promise. 1871. BurtU v. Thompeon (42 N. T. 246), 
1, 516 ; 8, P. HoUatoa^ v. OHjfUh (82 Iowa, 409), VU, 208. 

36. For brsaoh of oontraot. An action lies immediately for the breach of 
an entire contract, after the performance is commenced, but before the arrival 
of the time at which a part of it was to be performed. 1872. Dugan ▼. 
Andereon (86 Md. 567), XI, 509. 

36. On promissory notoi An action on a promissory note, payable gener- 
ally, commenced at a quarter past six P. M., on the last day of grace, no demand 
of payment having been made, held, premature. 1869. Eeiet v. Tower (102 
BfasB. 65), UI, 489. 

37. For malidons prosaontion. A husband and wife commenced an action 
for a malicious replevin of their household furniture, alleging tliat the replevin 
suit was commenced with intent to injure the wife, and actually resulted in 
her injury by the removal of the furniture. It appeared that the replevin suit 
was still pending. Held, that the action could not be maintained. 1869. 
aBrien. v. Barr^ (106 Mass. 800), VHI, 829. 

2 
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10 ACTION. 

38. Against thief for Taliie of itoleii goods. In aa ftction to recover the 
value of property alleged to have been stolen from the plaintiff by the defend- 
ant, held, that the right of action was not suspended until the determination of 
a criminal prosecution against the offender. 1869. Mowk v. Mtnniek (19 Ohio 
St. 462), n, 418. 

IV. For what maiktaiitablb. 

39. For injuries from use of property. A person who uses his property in 
such a manner as necessarily tends to injure the property of another, is liable 
to an action for an injury which results from such use, without regard to care 
and skill therein. 1871. CahOl v. Eastman (18 Minn. 824), X, 184. 

40. An action lies for injury to plaintiff's land from water percolating 

from a reservoir erected on lands sold to defendant by plaintiff for that purpose, 
although it was skillfully and carefully erected. 1871. WiUon v. City of 
Nmo Bedford (108 Mass. 261), XI, 852 ; but see poH, 41. 

41. The owner of a steam boiler, who operates and uses the same, in 

carrying on his business upon his own premises, in such a manner that it is 
not a nuisance, is not liable for damages done to the property of his neighbor 
by an explosion of such boiler, without proof of fault or negligence on the 
owner's part. The owner is liable for an^^ defects in the manufacture of the 
boiler which were, or ought to have been, known to him, and for any negligence 
in the use of the boiler which can properly be attributable to him ; but if the 
explosion was caused by defects which were imperceptible on examination, he 
is not liable therefor. The fact that the l>oiler was purchased of reputable 
manufacturers, though not of itself a conclusive justification for its use, is one 
of the facts tending to a justification which the jury are to consider. 1878. 
Losee v. Buchanan (51 N. Y. 476), X, 628. See ante, 40. 

42. Against vendor of poisoned articles. A. sold hay upon which white 
lead paint had been spilt ; but which he had attempted to cleanse. The pur- 
chaffer's cow ate thereof and died. Held, that an action lay against A. 1860. 
French v. Vining (102 Mass. 182), III, 440. 

43. For obstructing water-oonrses. Defendant so obstructed a stream of 
water on his own lands, as to cause it to flow upon plaintiff's lands. Held, that 
plaintiff could maintain an action therefor without waiting for positive injury 
from the water. 1871. TuthiU v. Scott (48 Vt. 525). V, 801. 

44. So an action lies against one who by an embankment on his own 

- land, prevents the surface water from flowing from upper adjoining lands, even 
though no actual damage be shown. 1871. Tootle v. Clifton (22 Ohio St. 247), 
X, 782. See Water and Water Oourobs. 

46. For damages from flood-wood. An action for damages will not lie 
against one whose property has been thrown, by a flood, upon the land of 
another, unless the owner of the property reclaim it. 1870. Sheldon v. Sher- 
man (42 N. T. 484), 1, 569 ; See also lAvettey v. Philadelphia (64 Penn. St. 106), 
III, 578. 

4^ Remote cause. Defendant's locomotive set fire to a building near the 
railroad track which communicated fire to plaintiff's building. Held, that 
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ACTION. 11 

plaintiff had no action, the injary being too remote. 1870. Pennsjfhcmia B, 
R, Co, ▼. Kerr (62 Penn. St. 858), I, 481. See Nbguoenoe. 

47. Slander of title. An action lies for defamation of title 1872. PauU ▼. 
HatfeHy (68 Penn St. 46), UI, 618. 

48. Infeoted iheep. E. pastured his sheep upon W.'s land. The sheep had 
an infectious disease. Afterward, E.'b sheep having been removed, W.'s sheep 
were put upon the same land and thereby contracted the disease. W., who was 
ignorant of the nature of the disease, had been falsely informed by E. that 
there was no danger. Held, that W. had an action against E. 1870. Eat(m v. 
Winne (20 Mich. 156). IV, 877. 

49. For ii^Jtixlef while traveling on Sunday. One traveling on Sunday to 
the house of a friend for pleasure, cannot maintain an action against a town 
for injuries from a defect in the way. 1870. Cratty v. OUy of Bangor (57 Me. 
428), 11,56. See Sunday. 

60. On agreement to assume debts. Defendant for a valuable consideration 
agreed to assume and to save the plaintiff harmless from certain outstanding 
debts against him. One of plaintiff* s creditors afterward commenced an action 
against him on a debt included in the agreement. Held^ that plaintiff could 
maintain an action against defendant on the agreement without alleging pay- 
ment or discharge by him of the debt ; and (2) that plaintiff could recover the 
full amount of the debt. 1871. StotU v. Folger (84 Iowa, 71), XI, 188. 

61. For work under void oontract. The plaintiff agreed orally to cultivate 
defendant's land for two years for a share of the crop, it being understood at 
the time by both parties that the crop would be more valuable the second year 
than the first. At the end of the first year the crop was divided according to 
the oontract, but the defendant refused to let the plaintiff cultivate the land for 
the second year. HeUd, that plaintiff could maintain an action for work done 
and materials furnished in cultivating the land. 1871. WiUiame v. BemU (108 
Mass. 91), XI, 818. 

62. For iUegal distress. An action will not lie for distraining for more rent 
than is due. 1872. Hamilton v. Windolf (86 Md. 801), XI, 491. 

63. To recover taxes paid. An action in assumpsit will not lie against a 
town, to recover taxes paid on real estate onder protest, on the ground that 
the assessments were not legally made. 1870. Bogera v. Inhabitants qf Oreen- 
bush (58 Me. 890), IV, 292. 

64. To recover money voluntarily paid. An action will not lie to recover 
money voluntarily paid. 1871. Gibson v. Bingham (48 Vt. 410), V, 289. 

66. To recover money extorted by conspiracy. An action lies to recover 
money extorted by conspiracy and paid under a reasonable apprehension of 
injury to business. 1870. (kvrew v. But?iefford (106 Mass. 1), VIII, 287. 

66. For seduction. An action lies for seduction though not followed by 
pregnancy or sexual disease. 1870. Abrahams v. Kidney {1(AUm8.222),VI, 220. 

67. For inducing breach of contract^ Where A has agreed to sell property 
to B, C may, at any time before the title has passed, induce A not to let B 
have the property, and to sell it to himself, provided he be guilty of no fraud 
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12 ACTION. 

or misrepreBentation, without incurriDg any liability to B. In sach a caae A 
alone is liable to B for the breach of contract ; and B cannot maintain an action 
against C for damages. 1873. AMey v. Dixon (48 N. Y, 480), VUI, 659. 

68. On lost note. An action at law will not lie on a lost negotiable promis- 
sory note. Mou% v. Triu (21 Gratt. Va. 556), VIII, 609. 

69. For reward. An action will not lie to recover a reward offered for the 
finding of lost property by one who foond the property without knowing of 
the offer. 1878. Boieiand v. L<mnd$ (51 N. Y. 604), X, 654 ; and see Martin v. 
Treat (87 Conn. 96), IX, 807. 

V. FOBM. 

60. Trespass vl et armls. An action of trespass vi et armis will lie for an 
unintentional injury caused by the glancing of a pistol ball, shot at a mark, 
and if gross negligence and culpable carelessness is proved, additional dama- 
ges, as expenses of the litigation, will be allowed. 1869. Welch v. Durand, 
(86 Conn. 182). IV, 55. 

61. B seized A by the arm, swung him around and let him go, thereby 

throwing him violently against C, who instantly pushed him away and against 
a hook which injured him. Seldy that A could maintain action of trespass t» et 
armis, against B. 1870. Biek&r v. Freeman (50 N. H. 420), IX, 267. 

62. Case. An action on the case is the proper remedy to recover damages 
occasioned by withholding from the party entitled to possession real estate 
which the defendant had promised to vacate upon a fixed day. 1869. Moore 
V. Doiois (49 N. H. 45), VI, 460. 

63. Plaintiff's cow escaped into defendant's land, through defect of a 

fence which the latter was bound to repair, and was there bitten by a dog. 
Beldt that trespass would not lie, but senMe, that case would. 1870. Cote v. 
CaU (50 N. H. 144), IX, 179. 

64. Replevin against ejcecution creditor. An action of replevin will not 
lie against an execution creditor, sued jointly with an officer, for levy under a 
void judgment where the creditor did not direct the levy, nor have possession 
of the goods, that trespass or trover would but eernble. 1872. Grace v. Mitchell 
(81 Wis. 588), XI. 618. 

VI. On judgments. 

66. Of another State. An action may be maintained on a judgment ren- 
dered by a court of competent jurisdiction in another State, notwithstanding 
an appeal from such judgment is pending. 1870. Tofflor t. Sheto (89 Cal. 
536), II. 478. 

VII. Abatement. 

66. By bankruptcy. An action at law does not abate by the bankruptcy of 
the plaintiff. 1871. Conner v. Southern Shoprees Co. (42 (H. 87), V, 548. 

67. But proving a debt in bankruptcy bars an action previously commenced 
thereon. Bennett v. Ooldthwait (109 Mass. 494), XII, 742. 

AC?rS OP LBGISLATUBB — See CoNSTrnjnoNAL Law; Statutes. 
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AGENCY. 13 

ADEMPTION — See Will. 

ADJOINING OWNERS— 5w Action, 28. 24. 

ADMINISTRATOR— iSiM Exbctttob and Administbatob. 

ADMIRALTT LAW— ^61^ CoNflTiTunoNAL Law; Jttrisdiction ; Ship ahd 

Shifping. 

ADMISSIONS— i8^ Evidkncb. 

ADULTERY— iSfle Markiage. 

ADVERTISING— iS^ Nomoa 

AGENCY. 

1. Agent of two penonB. A person who voluntarily employs the agent of 
another, knowing the fact of snch existing agency, is estopped from pleading 
the rule that the same person cannot be the agent of two pHndpals having 
conflicting interests. 1869. FitzsimmonB v. TJu Southern Express Co. (40 Ga. 
830). II, 577. 

2. Suspension by war. The war of the rebellion did not operate as a sus- 
pension of the authority of the agent of a^ foreign insurance company, 
located in Richmond, and the receipt by such agent of Confederate money 
in payment for premiums was binding on the company. Bobinson v. Inter- 
national Life Ass. Co. (42 N. Y. 547), 1, 490. 1870. Manhattan Life Ins. Co. v. 
Warwick (20 Gratt. 614), III, 218. 

3. Attorney and client The relation of attorney and client between a resi- 
dent of the north and a resident of the south was terminated by the late war. 
Blackwell v. Willard (65 N. C. 555), VI, 749. 

4. Notice to agent. The general rule, that notice to an agent is notice to 
the principal, is subject to the limitation that the notice must be to the agent 
when acting within the scope of his agency, and must relate to the business 
in which he is engaged by authority of his principal. 1869. Congar v. The 
Chicago, etc.\ BaUroad Co. (24 Wis. 167), 1, 164. 

6. Most adhere to inatrootionB. An agent, whose authority is limited, is 
bound to adhere faithfully to his instructions, for if he exceeds, violates or 
neglects them, then he is responsible for all losses which are the natural con- 
sequences of his act. 1870. Whitney v. Merchants^ Union Express Co. (104 
Mass. 162), VI, 207. 

6. Deolamtion of agent To make the declaration of an agent binding 
upon his principal, it must be within the scope of the agency, and oonstitute 
part of the res gesta. 1869. Svoeetland v. Illinois, etc., Telegraph Co. (27 Iowa, 
483), 1, 285. 

7. Pa3nnent to agent — set-oft A executed his promissory note to B, in 
1861, payable in United States currency. In 1862, A gave B certain claims, 
also payable in United States coirencj, for collection, directing him *' to exer* 
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14 AGENCY. 

ci He his discretion m to procedure to be taken in enforcing collection.*' B 
accepted payment of the claims in Confederate carrencj. In an action against 
A, on the note, brought in 1868, bj the administrator of B, Tield, that the full 
amoant of tlie collected claims in United States currency was a valid set-off. 
1870. Mangum ▼. BaU (48 Miss. 288), V. 488. 

8. Anthoxity of agent holding note of principal. The payee of a promis- 
sory note, payable to her order, delivered it, unindorsed, to an agent, with 
authority to receive the interest thereon, and to take a new note in renewal, 
witli an indorser. The maker paid the principal and interest to the agent, who 
absconded with the principal. Held, that the agent was not authorized to 
receive the principal, and that the payment thereof to him did not prevent a 
recovery upon the note by the holder for the amount of the principal. Beld, 
aho, that the mere possession, by the agent, of the note unindorsed, was not 
sufficient, alone, to authorize payment to him. 1872. DovbUday v. Kreu (60 
N. Y. 410), X, 602. 

9. To authorise carrier to deliver goods sent O. O. D. An agent had 

authority to sell -goods on commission for his principal ; but no authority to 
sell otherwise than for cash. He did sell on credit and the goods were sent 
marked C. O. D. The carrier delivered the goods, without receiving the cash, 
on the written order of the agent. Held, that the carrier, who knew of the 
authority of the agent to sell, was not affected by the limitation of which he 
had no notice, and the mark C. O. D. did not put him on inquiry, as a matter of 
law, but was a question to be determined by the jury. 1871. DayUght Bum- 
w Co. V. Odlin (51 N. H. 56), XII, 45. 

10. Ratification. Defendant's agent, in procuring plaintiff's promissory 
note, signed a receipt in the name of his principal, containing an undertaking 
that the note should be protected at maturity. He was not authorized to 
sign such a receipt ; but defendant used the note in his business, and plaintifl 
was obliged to pay it at maturity. Held, that defendant was liable on the 
contract contained in the receipt. 1870. Mundorff v. Wiek^raham (68 Penn. 
St. 87), III, 681. 

11. liability of principal for fraud of agent. Defendants, the owners of a 
cheese factory, leased it to C, who agreed to manufacture into cheese the milk 
furnished by defendants and others, at a specified rate per hundred pounds. 
C. had the employment, payment and control of the necessary help to carry 
on the work, and no right of supervision was reserved by defendants. The 
sale of the cheese, when prepared for market, was conducted by defendants, 
who represented it to' be of good quality. Heidy that as to the public and 
plaintiff, a purchaser, defendants assumed the character of principals, and 
were liable for the fraud of C. or his subordinates in the manufacture of the 
cheese.' 1872. DurH v. Burton (47 N. Y. 167), VII, 428. 

12. A corporation is liable to exemplary damages for the wrongful acts of 
its servants. 1869. Atlanta db Great Weitem By Co, v. Dunn (19 Ohio St. 
162), II, 882. 

13. Voluntary agent. Where one undertakes, voluntarily and without com- 
pensation, to perform an act requiring the trust and confidence of another, he 
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AGENCY. 15 

Ib responsible for willful and malicious fraud in connection with the undertak- 
ing. 1871. Hammond v. Etusey (51 N. H. 40), XU, 41. 

14. Liability of agent on note signed without authority. Defendant L. 
had in bis possession a pair of horses belonging to J. & Co., his employers, by 
whom he was authorized to sell or exchange said horses. Defendant exchanged 
them for a pair of horses belonging to plaintiffs, and in consideration of the 
agreed difference in the value of the horses exchanged, gave to plaintiffs a 
promissory note for two hundred dollars, signed J. & Ck)., per L., plaintifib 
supposing defendant had authority to give the note of J. & Co., which in fact 
he had not. Held, that action on the note would not lie against the defend- 
ant. 1871. Sheffield v. Ladue (16 Minn. 888), X, 145. 

16. description of agent — evidence. An agent signed a bill of 

exchange in this form, *' T. R. T., agent for S. T.," and there v^as nothing in 
the body of the bill evincing an intent to bind the principal. Held, that it 
was the bill of the agent and not of the principal, and that parol evidence was 
not admissible to show an intent to bind the principal. 1871. T'annatt v. 
Roeky Mountain NoHonal Bank (1 CoL 278), IX, 156, and note, 168. 

16. Note of corporation signed by secretary. The secretary of a corpora- 
tion gave a promissory note, using the words, " We promise to pay," etc., and 
signed it with his own name, with " Sec'y '' affixed, and impressed thereon the 
seal of the company. Held, that he was not personally liable thereon< 1871. 
Mean$ y. Swormtiedt (82 Ind. 87), II, 880. See Bills and Notbb. 

17. Del credere agents. Plaintiff's, del credere agents of S. & Sons, for the 
sale of the " Simpson prints," consigned some of the goods to Q. O. & Co., 
commission merchants in a neighboring city, to be sold. Q. O. & Co. made 
sales to defendants in their own name, and, before receiving payment, failed ; 
whereupon plaintifb notified defendants to pay the amount of sales to them, 
and not to G. O. & Co. Upon defendants refusing to recognize their claim, 
plainti£fo brought suit, wherein it was held^ that they could maintain the action, 
and that defendants could not set off a claim against G. O. & Co. originating 
before the sale of the goods. 1871. MUler v. Lea (85 Ind. 896), VI, 417. 

18. A del eredere agent collected a bill of goods due his principals from 

a customer, and placed the amount to his own account with his bankers, and 
purchased of them a gold draft, which he caused to be made payable to his own 
order without reference to his character as agent, and, after indorsing it to his 
principals or their order, transmitted it to them in payment not only of the 
price of the goods sold to the customer, but also of a balance due from himself. 
The draft was dishonored and returned to the agent, who treated the loss as 
his own and promised to send another draft, and in the mean time unsucoees 
fully solicited payment of the draft from the drawers to himself, and then 
caused himself to be made a preferred creditor of the drawers, who had failed. 
In an action by the principals against the agent, to recover the amount of the 
infi, held- 

1. That the contract resulting from the del credere character of the agent 
was not entirely discharged in the payment of the money by the cub- 
tomer to the a^nU 
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16 AGENCY — ALTEEATION OP mSTEUMENT. 

2. That the agent was farther liable, after the receipt of the money either 
by virtae of the del eredere commission, or bj his indorsement of the 
draft, although he had osed ordinary diligence in transmitting the 
money. 

8. That the promise of the agent to assume the debt after the dishonor of 
the draft, was not valid unless he had full knowledge of the neglect 
of his principals in making the demand, and in giving notice of the 
dishonor of the draft 

4. The relation ota^dd credere agent to his principal is that of debtor and 
creditor, and he is bouud absolutely to see that his principal is paid. 
1870. Lewis v. Brehme (88 Md. 412), III, 190. 

19. Delay in ooUecting by coUeotion agent. Where an express company 
receives a draft for collection, with instructions to return it at once if not paid 
and on demand of the drawee, he refuses to pay it until certain explanations 
are received from the drawer, whereupon the company consent to wait until 
the drawee can communicate with the drawer, and he, receiving satisfactory 
explanations, is ready to pay, and remains so two days without renewed demand 
from the company, but on the fourth day (the third being Sunday), he becomes 
insolvent, the company is responsible for the loss occurring to the drawer. 
1870. Whitney v. MerchanUt Union EtBpress Company (104 Mass. 152), VI, 207. 

20. OoUeotion agents — sub-agent Plaintiffs, the owners of a promis- 
sory note, indorsed it and deposited it with S. for collection. S. indorsed 
it and sent it to defendants with instructions to collect it, and, when paid, to 
remit the proceeds. Defendants and 8. had been engaged in the business of 
collecting and had an account current. S. became insolvent ; and, at maturity 
the note was collected by defendants and the proceeds held by them for 
advances previously made to S. in anticipation of collections. Held, that 
defendants had no title to the proceeds as against plaintiffs. 1872. Dickereon 
V. Wason (47 N. Y. 489), VH, 456. 

21. Undisclosed agency. A foreign factor sold merchandise to the defend- 
ant in his own name, and without disclosing his principal, and received his 
own check in part payment therefor, ffeld, in an action by the principal to 
recover the price of the merchandise thus sold, that, in the absence of proof 
that the defendant knew of the representative character of the factor, the prin- 
cipal could not recover. 1869. Traub v. MUliken (57 Me. 68), II, 14. 

Of auctioneer. See Auction. 

For sale of real estate and stocks. See Bbokeb. 

Of carrier, authority of to bind carrier beyond his route. See Oarkikb. 

Of insurance companies. See Insurilscr, 

AGREEMENT — See CoMPROinsE ; Contract ; Voluntary Aorbbmbnt. 

ALTERATION OP INSTRUMENT. 

1. Deed. An alteration In a deed, by a grantee after delivery, will not affect 
the legal title, although a fraudulent and material change may disable the 
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holder from bringing an action upon its covenants. 1870. Woods v. HUdvt- 
brand (46 Mo. 284). U, 518. 

2. Where an alteration is apparent on a note or other written instm- 

ment, the question whether such alteration was made before or after execution 
must be submitted to the jury. 1871. HutUy. Qrmy (85 N. J. 22^, X, 282, 
and naUy 289. ' 

3. Any alteration of an instrument by the party claiming an interest 

under it avoids such instrument, lb, 

^ If an agent intrusted with a note for the purpose of having it dis- 
counted in bank, alter it, such alteration will not avoid such note, such act 
not being imputable to the principal, lb. 

6. If an instrument be altered by the party holding, by mistake, or 

without any fraudulent intent, such alteration will not impair the right of suit 
founded on the consideration for which such instrument was given. lb. 
See Bills ako Notes. 

ALIEN— See Esohbat ; Office. 

ALLUVION — See Aocrbtion. 

ANCIENT LIGHTS ^^S^Easembntb. 

ANIMALS. 

1. Plroperty in : otter. An otter is an animal valuable for its fur, and though 
it be one /era naturm, yet, if it be reclaimed, confined or dead, the stealing of 
it from its owner is larceny. 1871. SUUe v. Houee (65 N. C. 816), VI, 744. 

2i Thm regolatioii of the keeping of dogs, and the authorisation of their 
summary destruction when prescribed regulations are not complied with, are 
within the police power of the legislature. 1868. BUUr ▼. Forehand (100 
Mass 186),!, 94. 

3. An officer having a warrant from the proper authorities, directing 

him to kill all dogs not " licensed and collared," as required by statute, which 
statute provides that such dogs may be killed " whenever and wherever found," 
has a right peaceably to enter for that purpose, without permission, upon the 
doee of the owner or keeper of such a dog, and there kill it. lb, 

4i An officer who, under authority of law, kills a dog within the 

owner's dose, and then leaves the body with the collar still on, is not liable 
for a conversion of the collar. lb, 

6. mie owner of a ferocious dog, knowing the vidous propensities of the 
animal, keeps it at his own risk, and is responsible for any injury inflicted by 
it upon a person who is free from fault. 1871. Lanerone v. Mangiemti (41 Gal. 
188), X, 269, and n^, 270. 

6. Dogs injuring sheep. A statute provided that the owner of sheep killed 
or injured by dogs, may present proof of his damages to the selectmen of the 
town, and obtain an order for the amount on the town treasurer, and that the 
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ANIMAIJ3 — ARBITRATION AND AWARD. 



town may thereupon recoTer the fall amoont of such order from the owner of 
the dog. ffeld, anoonstitationAl in so far as it undertook to establiah the damage 
without giving the owner of the dog an opportonitj to be heard ; but that the 
town oonld, neverthelees, reoover from the owner of the dog the actual amount 
of the damage which the Jory who try the case find the owner of the sheep 
suflbred, not exceeding the amount of the order. 1868. Bait Kingston ▼. 
Totde (48 N. H. 67). U, 174. 

7. —^ In an action againat the owner of a dog for iiguries done by it to 
sheep, eyidence tending to prove that the dog has killed or worried sheep 
before, is admissible, lb, 

Trantportation of. 8es Cabrdebs. 
It\feetion bif. See AonoK. 

APPEAL. 
The refusal to grant an appeal is a judicial act and a justice of the peace is 
not liable to an action for such refusal though erroneous. 1868. Jordan ▼. 
ffaneon (49 N. H. 199). YI. 608. 

APPLICATION OP PAYMENT — See Paykbht. 

APPRAISEMENT— iS^ Lakdlobd aiiib Tbkaiit. 

ARBITRATIOiy AND AWABD. 

1. Award. When arbitrators are constituted by the parties the judges of the 
law, the facts and the equity of the case, their award will not be annulled if it. 
appear that it is within the terms of the submission, fairly construed, and fur- 
nishes a rule sufficiently certain to define and limit the rights of the parties 
and under which those rights may be enforced — no mistake of law, or of any 
material fact appearing on the face of the award, or by admission of the arbi- 
trators, nor any partiality or corrupt conduct on their part, or misbehavior in 
the parties, being pretended. 1864. Barriiv. Social Manufacturing Oompantf, 
(8E.L188).V.649. 

X An award may b« good in part and bad in part; and sometimes the 
valid part may be sustained and may support an action for breach of the prom- 
ise to perform the general award ; but where the different parts of the award 
are so dependent upon each other that the good cannot be separated from the 
bad, so that the former, alone, shall express the full intention of the arbitrators, 
do full justice to both parties, and satisfy the ends intended to be accomplished 
by the submission, the whole must be set aside as void. 1870. Whitchor v. 
imtchor (49 N. H. 176)). VI. 486. and note, 498. 

3. Award bad for nnoertainty. An award that the defendants have a right 
to keep up and maintain their dam at a certain height, and to keep thereon 
flash-boards twelve inches wide, at all times except in times of " freshet." hetd 
bad for uncertainty, the word "freehet ** so varying in its meaning as to neces- 
sitate constant litigation. 1868. ffarrie v. I%e Social Manttfaeturing Company 
(9 R. I. 99). XI. 224. 

ARMS — See Conobalbd Weapons. 
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ABREST. 19 

ABREST. 

1. Wtthoiit waznnt. A oonstable or officer is not bound to procure a war- 
rant before arresting a person whom he has probable cause to believe guilty 
of a felony, eyen though there may be no reason to fear the escape of such 
person in consequence of the delay in procuring the warrant. 1865. Wade ▼. 
Cht^ee (8 R. I. 224), V, 672. 

2, A constable has a right by virtue of his office, and without a 

warrant, to enter any house, the door of which is unfastened, in which 
there is a noise amounting to a breach of the peace, and to arrest any per- 
son disturbing the peace there in his presence. 1868. CommontoeaUh ▼. 
7b&»n (108 Mass. 426), XI, 876. 

3. Any affray or assault is a disturbance of the peace. lb, 

4i The unlawful omission of an officer to make a subsequent com- 
plaint against a person, whom' he has lawfully arrested without a warrant, is 
no defense to an indictment of the person for assaulting the officer in resisting 
the arrest, lb, 

6. A plea justifying an arrest, without a warrant, on suspicion of felony 

should set forth the grounds of the suspicion. 1865. Wade v. Ohajfu (8 B. L 
224), V, 572. 

6. Unlawfol detention. Plaintiff being drunk and disorderly in a public place, 
defendant, a police officer, arrested him without a warrant, as directed by a 
statute for such case provided, and which also directed that the offender be taken 
before a magistrate. Defendant kept plaintiff in custody for an hour and dis^ 
charged him without taking him before a magistrate. JT^d, that the defendant 
was liable for an assault and false imprisonment. 1871. Brock ▼. Btvmon 
(106 Mass. 520), XI, 800. 

7. Of insane parson. An officer is not authorized to arrest a man without 
a warrant, on the ground that he is insane unless he is dangerous. 1871. Look 
V. Btm (108 Mass. 116), XI, 828. 

8. Pviviloge from arrest The privilege from arrest of a member of con- 
gress, under the provisions of the constitution, does net extend to forty days 
or more before and after a session, but is limited to a reasonable time for going 
and returning. 1867. Ho^n v. Jenckei (8 R. I. 458), V, 597. 

9. AzTsst after escape. Where ia creditor brings an action against the sheriff 
for the escape of a prisoner in execution, he cannot afterward insist on the 
re-arrest and imprisonment of the prisoner. Nor has the sheriff, after the 
recovery of a judgment against him for the escape, the right to re-arrest and 
imprison the prisoner except within a reasonable time. 1871. En parte VoU§ 
(87 Ind. 176), X, 86. 

1(X Raoognisanoei Where a recognisance for the appearance of a principal 
is joint, and not several, the failure of the principal to appear is a breach of 
the condition, and it is not necessary to call upon the bail to produce the body 
of such principal. 1869. Mishl&r v. OommonweaUh (62 Penn. St. 55), 1, 877. 

11. Where the recognisance has been forfeited by a breach of its con- 
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20 ABREST— ASSIGNMENT. 

ditions the forfeltare ia not rendered inyalid bj a snheeqaent respite of the 
reougnizance. lb, 

12. .Where the condition of the reoognisnnce is that a prisoner shaU 

appear and not depart the court withont leave, the mere appearance of the 
prisoner, and the departore without leave, does not release the suretj. It is 
at all times in the discretion of the court, at any stage of a criminal trial, to 
call the defendant and forfeit liis recognisance. lb, 

13. Action on reoognisanoe— defense. In an action on a forfeited recog- 
nizance, the defense was that the criminal conld not appear when called, hav- 
ing been imprisoned on another charge in another State. HM, not a good 
defense. 1869. Taintar v. Tayhr (86 Conn. 242), lY, 68. 

14i C. wasarrested on a criminal charge and was baUed. He wassubse- 

quentlj arrested and imprisoned for another crime, bj the United States mili- 
tary authorities. Held, a good defense in an action against the sureties on the 
bail bond. 1860. Belding v. State (25 Ark. 815), IV, 26. 

See Gbdonal Law. 

ABSON^iSse Criminal Law. 

ASSAULT AND BATTERY. 

1. Agreement to fight. In an action for assault and battery, the &et that 
plaintiff and defendant fought by agreement or mutual consent, is no bar to 
the recovery, but may be considered in mitigation of damages. 1870. Adame 
V. Waggoner (88 Ind. 581), V, 280. 

2. Damages. That defendant has been criminally proceeded against for an 
assault and battery is no bar, in an action of trespass, to allowing exemplary 
damages. 1878. Eoadley y. Watean (46 Yt. 2S»),XLl, 197. 

ASSESSMENTS. 
JFbr local improvemetUe, See Mttkioipal Ck)BFOBATiOH8 ; Tazbs. 

ASSESSORS — See Oebtiorabi. 

ASSIGNMENT. 

1. Of mortgafe — reoord o£ The mortgagee of premises assigned the mort- 
gage to pUdntiff. The premises were afterward and after the maturity of the 
mortgage, conveyed in fee by the mortgagor to the mortgagee, and by him to 
the defendant. The assignment of the mortgage was not recorded, ffeld, that 
pUdntiff's lien was not invalidated by failure to have the assignment recorded, 
and that it was prior to defendant's title. 1870. Ptirdy v. HurUington (42 N. 
T. 884), I, 582. 

2. For benefit of creditors. An assignment for benefit of creditors is not con- 
trary to the spirit of the bankrupt act. 1870. Beck v. Parker (65 Penn. St. 
262), III, 625. /8^ BAmKRUPTCY. 
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ASSIGNMENT — ATTACHMENT. 21 

3. Umltod by lohedule. An insolvent debtor made a deed of assignment, 
wherein it was recited that the assignor " is indebted to divers persons, etc, 
and is desirons of providing for the payment thereof hj assignment of ctU his 
property." And in the granting chiase the property was described as " all his 
goods, etc, ehoiei in action and property of every name and nature whatever 
belonging to him, and which are more particularly and f ally enamerated in 
the schedule hereto annexed, marked schedule A." Held, that the general 
words of the deed were limited and controlled by the schedule, and that a sum 
of money not named in the schedule did not pass to the assignee under the 
deed. 1860. MifM y. Artnitrang (dl Md. 07), 1, 2Si, 

Bu Ldbn ; Bbflbyik. 

ASTRAY. 

One, whose property has been thrown by a flood upon the land of another, 

is not liable for damages unless he reclaim the property. 1870. ShMon ▼. 

Sherman (4d N. T. 484), 1, 569 ; see, also, XtMMy v. PAOo^ie^Aia (64 Penn. St 

106), m, 678. 

ATTACHMENT. 

L Delay in rsmoving property attached. An officer attached an attorney's 
desk and library of not more than $200 in value, situated in the office of a 
broker, kept possession of the office for more than five hours of daylight, and 
then, after demanding and being refused a key, obtained one from a locksmith 
for the purpose of continuing his possession. The broker caused another lock 
to be put on the door, and after giving the officer notice to remove the goods 
immediately, and his refusing to do so, locked him in for the night. In an 
action for assult and false imprisonment, hdd^ that the officer delayed remoy- 
ing the goods for an unreasonable length of time ; that he abused his author. 
ity and became a trespasser, and that he could therefore not recover. 1869. 
Wmam9 ▼. P<hmB (101 Mass. 467), HI, 896. 

2. Fraudulent sale — attaohm«nt of money • H. loaned money to P. at a 
usurious rate of interest, and after the usury was consummated, H., with 
intent to defraud his creditors, conveyed land, without consideration, to Q., 
who, in turn, at H.'s request, oonyeyed it to J., the son of H., also without 
oonsideration. Subsequently P. sued H. for the excess of interest, obtained a 
Judgment and levied upon the land. Thereupon J. conveyed it to M., a bona 
fide purchaser, for a valuable consideration. HM, that the purchase-money 
In J.'s hands was attachable under P.'s Judgment 1870. HeiUh v. Page ((0 
Penn. St 108), HI, 688. 

3. Of note unaTalling against holder without notioe. A on the 1st of 
March, 1866, gave his negotiable promissory note to B, payable in two years. 
C, a creditor of B, served an attachment on A, as garnishee, in November, 
1867. B indorsed the note February 28, 1867, to D, bona fide for value, D 
having no notioe of the attachment, but having heard that B had failed. 
After maturity, A paid the amount of the note to D. Held, that the note was 
discharged, and that A was not liable under the attachment 1871. Daiy ▼. 
Zimmerman (68 Penn. St 72), VIII, 167. 

See Bakkbuftct; Cabbikb; Txhantb ih Oommoh. 
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ATTORNEY. 

1. One oo-defendant may employ an attorney for the other oo-def enduit^ 
and th9 appearance of each an attorney for all will bind all. If the attorney 
giyes an nnauthorized consent that jndgment may be rendered against them, 
the remedy, if there is any other than against the attorney, is by application 
directly to the court which rendered the jndgment, or by writ of error, and not 
by audita querela. Abbott v. Button (44 Vt. 546), VIH, 394. 

2. Unauthorised appearanoe. It ieeme that an appearance by an attorney 
binds the party for whom he appears, whether the attorney was employed by 
the party or not. lb, 

3. Champerty. A contract between an attorney and his dieut that the at- 
torney shall prosecute a claim at his own cost, for a share of the recovery, is 
champertous and illegal 1866. Martin ▼. Clarke (8 B. L 889), V, 586. 

4, An attorney was employed to bring an action, the client agreeing to 

give or allow and pay hjm the first fifty dollars collected by him therein. Held, 
not champertous. 1872. Seatt ▼. Harmon (109 Mass. 287), XII, 686. 

6. Disbaxring. Participation, by an attorney, in making pretended gifts as 
a means of giying notoriety to an exhibition, innocent in itself, is not suffici- 
ent ground to authorize his name to be stricken from the roll. 1871. Dieken^ 
Oase (67 Penn. St. 169), V, 420. 

6. But where an attorney conspires to get an opposing attorney drunk 

in order to gain an advantage in a case about to come on he is liable to expul- 
sion from the bar. lb, 

7. For administrators — limitation of action for foes. An attorney was re- 
tained for administrators in proceedings on their final accounting. In an action 
by him against them for fees and disbursements held, (1) that the statute of 
limitations did not begin to run until the termination of the proceedings for 
which he was employed ; and (2) that they were jointly and personally liable. 
1871. MygaU v. Wilcox (45 N. Y. 806), VI. 90. 

8. Ckmpensation — lien. An attorney at law has no lien upon a judgment 
for his fees earned in the action. 1869. Fortyihe ▼. Beveridge (52 111. 268), IV, 
612. 

9. The parties to an action, in which defendant had been defaulted and 

case continued, made a settlement. Held, that plaintiff 's attorneys were not 
entitled to have judgment rendered in f^vor of plainti£f against defendant to 
secure a lien for counsel fees. 1870. Hooper'v, Welch (48 Vt. 169), V. 267. 

10. Plaintiff', a solicitor, undertook the prosecution of a suit in chancery, 

without a stipulated price or time of payment, but, during the progress of the 
suit, withdrew in consequence of being refused an advance of money in part 
compensation for services rendered in the suit. The suit was prosecuted to a 
successful termination by another solicitor, and the land which was the subjeet- 
mattor in suit, was sold by the complainants therein to a third person. Held, 
that plaintiff was not entitled to be decreed the payment of a reasonable sum 
out of the purchase-money, as a compensation for his services, the lien as 
ioUdtor not having attached. 1870. Steteart v. Flotoere (44 Miss. 518), VH, 707. 
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ATTORNEY — AUCTION. 23 

11. Where a jadgment is recovered for ooets only, the jadgment debtor 

is bound to take notice of the lien of the attorney of the jadgment creditor 
thereon, and cannot satisfj the judgment bj payment to any one but the at- 
torney. Otherwise where the judgment is for damages and costs. If the 
attorney claims compensation, beyond the tax costs, under an agreement, with 
his client, express or implied, his lien for such compensation can be protected 
against a payment to the client only by notice to the judgment debtor. 1872. 
MarshaU v. }fee^h (61 N. Y. 140), X, 672. 

12. To coUeot claims against the United States. Plaintiff agreed to collect 

for defendant a claim against the govemment for a percentage thereol The 

government paid the money to defendant. In an action for the percentage, 

hM, that the agreement was in violation of the act of congress to prevent 

frauds upon the treasury, and was void. 1872. Jone$ v. Blacklidgs (6 Kans. 

5e2),XU, 608. 

See Slakdbb and Libel. 

AUCTION. 

1. nie agency of an auctioneer for a purchaser commences with the bid- 
ding and terminates at the close of the sale, and, unless the name of a pur- 
chaser is entered in the sale books at the time of the sale, the purchaser is 
not bound. 1872. Walk&r v. Herring (21 Gratt. Va. 678), VIU, 616. 

2. An auctioneer may sue in his own name, a purchaser at an auction sale, 
to recover his fees, when the conditions expressly stipulate that an auctioneer's 
fees, of a specified sum, shall be paid to the auctioneer on the day of sale ; 
but his right to recover will depend on the validity of the contract to purchase 
as between buyer and seller. 1871. JohnMn v. Buck (86 N. J. 888), X, 248. 

3. A house fitted only with cold water was advertised for sale at auction as 
fitted with " hot and cold water," and subject to examination at any time before 
sale. The mistake was announced by the auctioneer at the opening of the sale. 
The property was sold to K., who had read the advertisement but had not 
examined the house nor heard the annoTincement as to the mistake. He signed 
the agreement to comply with the terms of sale, one of which was, that the* 
purchaser should pay the auctioneer $200 to bind the bargain and forfeit that 
amoTint if he failed to comply with the terms. At the head of this agreement 
was the advertisement with ^e words " hot and " erased. On examining the 
house and finding no hot water fixtures, E. refused to complete the sale or pay 
the $200. In an action by the auctioneer for that sum, Juid, that the sale was 
binding, and that the action was properly brought in the name of the auctioneer. 
1869. Thompson v. KeUy (101 Mass. 291), lU, 868. 

4. Memorandum — terms of saleb The signature of the purchaser to the 
conditions of sale made by the auctioneer's derk, as the bids are publicly 
annoTinced, is a sufficient signing within the statute of frauds. 1871. Johnson 
V. Buck (86 Ijr. J. 888), X, 243. 

6. To satisfy the statute it is sufficient that the terms of the bargain may be 
gathered from two or more separate papecs, if the signed memorandum con- 
tains such reference to the other papers as to make the latter part of the former 
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24 BAILMENT. 

bat the connection between the signed and onsigned papers cannot be made by 
parol evidence that they were intended by the parties to be read together or of 
facte and drcamstances from which such intention may be inferred. lb, 

6. Conditions of sale read before the bidding commenced, but not annexed 

to the catalogae on which the parchasers' names were entered, or referred to 
therein, cannot be held to supply the terms of sale omitted from the cata- 
logae. lb. 

7. On a sale at public auction the terms of sale were to be a credit of nine 

months on notes with approved security, waiving valuation and appraisement 
laws. Held, that a memorandum of sale made by the clerk, which did not 
state such terms, was void under the statute of frauds. 1872. Norru v. Blair 
(89 Ind. 90), X, 185. 

8. When contract is entire. Where several parcels of goodi^ are sold at 
auction to the same purchaser, on separate bids, the contract is an entirety. 
1871. Jetmets v. WendeU (51 N. H. 63), Xn, 48. 

See Salb. 

AUTREFOIS ACXJUIT AND CONVICT — See Criminal Law. 

AVERAGE — 5^ Ship and Shipping. 

B AGa AGE — 8ee Carbier. 

BAILMENT. 
1. Possession snfflcient to maintain action. The possession of goods 
acquired by plaintiff under a bill of lading is sufficient to maintain an action 
against one who does not show a better title. 1868. Adame v. (yConTuyr (100 
Maas. 516), 1, 187. 

2. Though the plaintiff had only a special property in the goods to secure 

advances made upon them, he can recover the whole value of them from a 
purchaser for cash, and hold the surplus beyond his own interest for the gen* 
eral owner. lb, 

3. Of stock as security — pledge by bailee. Where the owner of bank shares 
delivers to his broker, to secure a balance of account, the certificate of the 
shares, indorsed with blank assignment, and irrevocable power of transfer 
signed and sealed by himself, and the brokers, without his knowledge, pledge 
the shares with other securities for advances, one who pays the advances at the 
brokers' request and in good faith receives from them the certificate of the 
shares, and the other securities is entitled to hold the shares as against the 
owner, for the full amount of the advances remaining unpaid after the other 
securities are exhausted. 1871. McNeil v. Tenth NaUonal Bank (46 N. T. 825), 
VII, 841. 

4. Delivery by bailee to bailor's wife on forged order. The defendant as 
bailee held property of plaintiff's under instructions not to deliver it to any 
one without plaintiff's written order. Defendant delivered tlie property to 
plaintiffs wife upon an order which proved to be a forgery. EM, that de- 
fendant was liable for the value of the property. 1872. Rowing v. Maviey (49 
N.Y.92),X,846. 
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BALLOT — See Election. 

BANKRUPTCY. 

L Btatb inbolyent laws. 
n. JxmisDicnoN of state coubts. 

III. Pboof of debts. 

IV. Effect of bakkruftot. 
v. What passes to assignee. 

VI. Payments to bansbxjft— Conyetangbb. 
vn. The dischaboe. 

ym MlBGELLANEOUS. 

L State insoltbnt laws. 

1. BfEeot of law on Steta insohrent law. The passage of the banknipi law 
of the United States, of 1867, suspended the operation of a State insolTent law, 
80 far as the provisions of the former applied to the subject-matter of the latter. 
1867. In the matter of Beynolds (8 R L 485), V, 616. 

2i — ^ The bankrupt laws did not nullifj or supersede the State insolvent 
laws, and jimsdiction may be exercised under the latter, at least until proceed- 
ings have been commenced under the former. 1871. Beed v. Taylor (82 Iowa, 
209), vn, 180. 

3. Poor debtor law. The bankrupt ac^ does not suspend or supersede a 
'* poo> debtor law " of a State, which permits a debtor, taken on execution, to 
be discharged on making a general assignment of his property for the benefit 
of the judgment creditor. 1869. Marsh v. ffaU (911. L 218), XI, 245. 

4i Assignment for benefit of creditors. A creditor of P. commenced an 
action against the firm in 1869. P. then made an assignment for the benefit of 
his creditors, and subsequently the action was prosecuted to judgment. Held, 
that the United States bankrupt law of 1867 had no efibct upon theassignifient, 
and that it was valid under the law of Pennsylvania as against the judgment- 
creditor who levied on the assigned property under his judgment 1870. Beek 
V. Parker (65 Penn. St. 262), m, 625. 

n. JUBISDICmON OF STATE OOUBTB. 

6. Jurisdicti o n of Stato ooorts. A State court has no jurisdiction of a suit 
by an assignee to set aside a conveyance made by a bankrupt, in fraud of the 
bankrupt act 1872. Voorhiee v. Friebie (25 Mich. 476), XH, 291. 

6. An action by an assignee in bankruptcy, under section 85 of the bank- 
rupt law, to recover the value of goods transferred to defendants by the bankrupt 
in fraud of the provisions of said act, is i>enal in its character, and will not be 
entertained by the State courts. 1878. Br^Aom v. OKopn (81 Wis. 607). XI, 628 

7, In an action brought in a State court, by an assignee in bankruptcy to 

obtain control of certain property of the bankrupt alleged to have been fraud- 
ulently conveyed by him, held, that the State courts had concurrent jurisdiction 
with the federal courts to make a decree of title and possession of the property 
sued for. 1869. BMm« v. J9aA (7 Bush, Ky. 66), m, 288. 
4 
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26 BANKBUPTOT. 

8. An assignee in bankruptcy may sue or be sued in the courts of the State, 

on claims for or against the estate of the bankrupt, our courts having concur 
rent jurisdiction with the United States courts in the premises. 1878^ CogdeU 
V. mtum (69 N. C. 464), XU, 667. 

III. Proof op debts. 

9. Fiduciary character. A factor or commission merchant stands in a 
fiduciary relation to his principal in respect to the proceeds of sales of com- 
mission goods, within the meaning of section 33 of the United States bankrupt 
act of 1867. 1871. Lemeke v. Bcwth (47 Mo. 385), IV, 836. 

10. The United States bankrupt act of 1867, providing that no debt of the 

bankrupt created " while acting in any fiduciary character shall be discharged " 
by the decree, does not apply to one who receives accepted bills of exchange 
for collection, with instructions to apply the proceeds, so far as required, to the 
payment of a debt due to the estate of which she was administratrix, and to 
return the balance. 1870. Oronan v. CotHng (104 Mass. 245), VI, 282. 

11. It teems, that the phrase " fiduciary character " applies only to a re- 
lation existing previous to, or independent of, the particular transaction from 
which the debt arises. 2b, 

12. Debt created by fraud. The indorser of a bill, who was induced to 
indorse it by the fraudulent representations of the drawer, was compelled to 
pay it, and recovered judgment against the drawer for the amount so paid. 
In an action on the judgment, defendant pleaded his discharge in bankruptcy* 
Held, that the debt sued on was not ** created by fraud " within the meaning 
of the bankrupt act, and therefore that the plea was good. 1878. Palmar v 
Preston (45 N. T. 154), XII, 191. 

13. Debt provable. A judgment in an action of traspass for assault and bat- 
tery is a debt provable under the bankrupt act. 1869. Manning v. Eeyee (9 
B. I. 224X XI, 249. 

14. The sureties in an attachment bond are released by the discharge in 
bankruptcy of the principal before judgment is rendered against him. 1870. 
Payne v. Able (7 Bush, Ky. 844), III, 316. 

16. On application for a discharge, in bankruptcy, a surety may prove 

his contingent liability ; but if he neglects so to do, and after the discharge, pays 
the security debt when due, he has no remedy against the bankrupt. 1870. 
Li/pecomb v. Grace (26 Ark. 231), VH, 607. 

16. Proving a debt for goods sold and delivered, in bankruptcy proceedings, 
bars an action on the debt previously commenced. 1872. Bennett v. CMdthumt 
(109 Mass. 494), XII, 742. 

• rv. Effect of BAmatuFTcr. 

17. Dissolvoi partnctrship. The bankruptcy of a copartner dissolves the 
copartnership and constitutes the assignee and the solvent partners tenants in 
common, or joint owners of the partnership property. In a suit, respecting 
the partnership property, the assignee and solvent partners must unite. 1871. 
EaUey v. Norton (45 Miss. 708), VII, 745. 
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18. Does not abate action. An action at law does not abate by the bank- 
rnptcj of the plaintiff, and if the assignee in bankruptcy be discharged, without 
any interference by him with the suit, it may proceed in the name of the bank- 
mpt, the presumption, in the absence of any proof to the contrary, being that 
the action is proceeding for the benefit of the true owner, whoeyer he may be. • 
1871. Conn&r v. Southern Exp. Co, (42 Ga. 87), V, 548. 

19. Sale on azeoution after abjudication — sherlA Notice of an a^jadication 
in bankruptcy does not justify a sheriff who has seized property under an execu- 
tion from a State court in refusing to sell such property where it has not been 
ordered into the bankruptcy court. 1869. Sharman v. HoweU (40 Ga. 257), II. 576. 

20. Suit to enforce mechanics' lien. Under a statute creating a mechanics* 
lien on a building as soon as the labor is performed, or the materials furnished 
and used, the statement required by the statute may be filed and suit com- 
menced in the State court to enforce the lien, after the commencement of pro- 
ceedings to declare the owner of the building a bankrupt ; but the court will 
order the suit to stand continued to await the result of the action of the bank- 
rapt court. 1869. CUfton ▼. Foster (108 Mass. 288), IV, 589, and note, 548. 

21. Attachment — effect of abjudication. The effect of an adjudication of 
bankruptcy, is to bring all the bankrupt's assets at once into the custody of the 
law and to prevent the subsequent attachment by one creditor for his own 
benefit. 1869. WiUiame v, Merritt (108 Mass. 184), IV, 521. 

22. D. was adjudged a bankrupt on his own petition in February, but no 

meeting of his creditors was held or assignee appointed until March 10. On 
March 9; the defendant, as deputy sheriff, attached certain property in a suit 
against D. The plaintiff claims title thereto under a bill of sale from D. dated 
in January, and sued for its conversion. The defendant alleged that the bill 
of sale was given without consideration, and for the purpose of defrauding 
D.'s creditors. Held, that the defendant could not justify under his writ, and 
that the plaintiff could recover. lb. 

23. The sheriff attached certain property of a debtor, on mesne process, 

and delivered it to a receiptor. Afterward judgment was rendered in ihp suit, 
execution was issued,' and the sheriff, having failed to obtain payment thereof 
of the debtor, made demand of the property, of the receiptor, whereon to levy. 
The receiptor refused to deliver the property ; and on the next day the debtor 
filed his petition in bankruptcy. Held, that the proceedings in bankruptcy 
were no defense to an action brought by the sheriff against the receiptor for 
the amount of the execution. 1870. Parke v. Sheldon (86 Conn. 466), IV, 95. 

24. Right of mamhal to seize property held on execution. A United 
States marshal, by virtue of a wi^rrant in bankruptcy, took property of the 
bankrupt from the custody of the State sheriff, who had seized it on execution 
against the bankrupt, before the commencement of the proceedings in bank- 
ruptcy. BJM, that the marshal was Uable for damages at the suit of the 
sheriff. 1871. Jf<?tt»Mm v. .SMon (16 Minn. 426), X, 150. 

See bTBOLYBinr Laws. 
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V. What passbs to assignsb. 

26. When right of action does not pais to assignee. To the plea that the 
plaintiff is a bankrupt, and that all his estate yested in his assignees, it is a 

, good replication that the whole beneficial interest in the contract or demand 
in suit was vested, hj prior assignment, in a third partj, for whose benefit the 
suit is prosecuted. 1871. Bhoades y. BlackUion (106 Mass. 384), VIII, 8d2. 

26. In an action for an alleged breach of contract, it appeared that the 

plaintiff made the contract, in his own name, in the course of a business which 
he was carrying od for L., and which he had previously transferred to L. as 
security for a debt, with the agreement that L. should furnish all the capital, 
and receive all the profits, except enough to support plaintiff and his family, 
until the debt was paid, when the business and the profits should again 
become plaintiff's. After the alleged breach by defendant, plaintiff became 
bankrupt. HM, that plaintiff could maintain the action in his own name, and 
that his right of action did not pass to his assignees in bankruptcy. lb, 

27. An action of review is a chou in action within the meaning of the 
United States bankrupt law, and, in virtue of an adjudication in bankruptcy, 
vests in the assignee, who, alone, may prosecute or defend it in his own name- 
1869. ZoOar v. Janvnn (49 N. H. 114), VI, 469. * 

28. Vendor^i interest in contract to convey. A vendor who lias contracted 
to sell his land, is in equity a trustee for the purchaser, but if he has not 
received the whole of the purchase-money, he is not a mere naked trustee, and 
upon becoming a bankrupt, his interest in the land will, by proper assignments, 
pass to the assigliee in bankruptcy under the fourteenth section of the bank- 
rupt act. 1871. Stoepson v. Eotue (65 N. C. 84), VI, 785. 

29. To a bill for a specific performance of a contract to convey land, the 

assignee of the vendor who has not received the whole of the purchase-money 
and who has become bankrupt, must be made a party, lb. 

30. Where a defendant to a bill for the specific performance of a contract 

to convey land, alleges and relies upon his certificate of discharge as a bank- 
rupt,* the fact of a proper assignment of his estate to his assignee will be pre 
Bumed though it is not specifically alleged, where there is no allegation or 
proof to^ the contrary, lb. 

31. Bxempt property. Plaintiff, having two pairs of oxen, sold one pair to 
L., who took them away on condition that they were to become his when he 
paid for them. Held, that the pair remaining were the OTilypBir of oxen plain- 
tiff then owned, and as such were exempt from attachment, and being so exempt, 
would not pass to the assignee in bankruptcy of plaintiff. 1872. Wilkin$an v. 
WaU (44 Vt. 508), VIII, 891. 

32. Defendant, a constable, attached property of plaintiff by law exempt 

from attachment, and subsequently surrendered it under protest to the assignee 
in bankruptcy of plaintiff. Held, that the assignee, having no right to take 
the property, defendant was liable to trover, lb. 
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VL Payicbnts to BAOTEBUPT— CJONVBYANCaaS. 

33. Pa3rment to bankrupt, made after publication of notice of warrant in 
Dankruptcy, as required by section 11 of the bankrupt act, although made in 
good faith and without knowledge of the bankruptcy, is no protection against 
the bankrupt's assignee. 1869. Stwena v. MeehanM Savings Bank (101 
Mass. 189), m, 825. 

34. Payment of deposits, by a bank, to a bankrupt at any time after the 

filing of the petition, although made in good faith and without actual notice of 
the proceedings in bankruptcy, will not discharge the bank from liability to 
the assignees for the amount so paid ; but it must be proved that the deposits 
were the property of the bankrupt at the time of filing the petition. 1870. 
Maifi Y. The Manufaetur&rt^ NaHonal Bcmk (64 Penn. St. 74), III, 578. 

36. OonTeyanoe in fraud of the aot : mortgage. A manufacturer of bricks ' 
gave a mortgage upon bricks to secure an existing debt and future advances. 
The mortgaged property was subsequently sold and delivered wifh the permis- 
sion of the mortgagees; and a new mortgage was given on other bricks 
expressed to be in consideration of the release of the daim of the prior mort- 
gage. The manufacturer was, at the time of giving the new mortgage, insolv- 
ent in fact, although he did not file his petition in bankruptcy until a month 
later. In an action by the assignees in bankruptcy to recover for the property 
conveyed under this last mortgage, the Jury found an intention on the part of 
the mortgagor to give a preference to the mortgagees, and also that the mort- 
gagees had reasonable cause to believe the insolvenc^^ and such intention of 
the mortgagor. HM, that the new mortgage must be regarded as a new secur- 
ity, and not a mere substitution of securities, and that it was void as against 
the assignees in bankruptcy, under the United States bankrupt act, section 85. 

1869. .9bf6Mv.^iHM (102 Mass. 437), III, 475. 

vn. Thb DisoHABea. 

36. Lnpoaohing diaoharge: Jurisdiction : fraud. A discharge in bankruptcy 
cannot be impeached in a State court for any cause which would have pre- 
vented the granting of the discharge under the bankrupt act, or would have 
been sufficient ground for annulling the discharge in the United States court 
under that act. 1869. Cbr^ v. i2i^>^ (57 Me. 69), n. 19. 

37. The authority to set aside and annul a discharge in bankruptcy, under 

the act of 1867, rests exdnsively in the United States courts. lb, 

38. A discharge in bankruptcy, obtained after the commencement of an 

action on a promissory note provable as a debt under the bankrupt act, when 
pleaded in bar of such action, may be attacked therein by showing that it was 
obtained upon proceedings of which the plaintiff was fraudulently deprived of 
notice. 1871. Batchdder v. Low (48 Vt. 662), V, 811. 

39. The mere omission of the name of a creditor and his debt from the 

schedule of creditors and indebtedness does not, in the absence of design or 
fraud, affect the validity of a discharge in bankruptcy, as to such creditor. 

1870. PoytM v.^Wd (7 Bush, Ky. 844), m, 816. 
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40. The omission of a petitioner in bankraptcj, under the act of 1867, to 

include a creditor's claim in his sworn schedule of debts, or to see that the 
creditor has notice of the proceedings, most be shown to be willful and fraudu- 
lent in order to avoid the discharge. 1871. Bymonda v. Barnes (59 Me. 191), 
VIU. 418. 

41. A creditor who was fraudulentlj omitted from the schedule filed bj a 

bankrupt in proceedings under the bankruptcy act, and who had no actual 
knowledge of the proceedings until after a granting of a discharge to the 
bankrupt, applied to the United States district court, under section 84 of the 
act, to annul the discharge for that cause. HMt that he could not afterward 
impeach the discharge in an action on his debt in a State court. 1871. Burpee 
r. Sparhawk (108 Mass. Ill), XI, 820. 

42. A certificate of discharge in bankruptcy, under the act of 1867, chapter 

176, cannot be impeached in a State court, in an action upon a debt of a nature 
to be barred bj a valid discharge, on account of the fraudulent conveyance of 
property by the bankrupt. 1871. Way v. ffotoe (108 Mass. 602), XI, 886. 

43. A disohaxge in bankruptoy releases the bankrupt from his liability as 
surety on a guardian's bond, such a liability being a contingent liability within 
the meaning of section 19 of the bankrupt law of 1867. 1871. Jones v. Knoa 
(46 Ala. 58), VII, 583. 

44. When discharge a bar. In an action on a judgment obtained in New 
Hampshire, after the defendant had been adjudged a bankrupt, on a debt prov- 
able in bankruptcy, a certificate of his subsequent discharge in bankruptcy is 
no bar to the action in Massachusetts, there being no evidence of a different 
law and practice in New Hampshire. 1869. Brat^ord v. Bice (102 Mass. 472), 
III, 488. 

46. — — - Where it appears that a discharge in bankruptcy has been obtained by 
fraud, it is no bar to an action on a prior debt ; notwithstanding the discharge 
has not been set aside in a regular proceeding for that purpose. 1869. 
BeardeUy v. HaU (86 Conn. 270), IV, 74. 

46. IMsoharge after Judgment will not stay appeal. After judgment in an 
action and appeal taken by the defendant, he was adjudged a bankrupt by the 
register in bankruptcy, and filed the adjudication in the appellate court. On 
application for a stay of proceedings, held, that the judgment was final within 
the contemplation of section 21 of the bankrupt act, and that the stay could 
not be granted. 1870. JTarritt v. <7KcWd» (89 Cal. 559), n, 479. 

47. A discharge in bankruptcy will not prevent a creditor from taking a 

decree in rem against a fund upon which he obtained a lien, by trustee attach- 
ment, more than four months prior to the commencement of the proceedings 
in bankruptcy. 1871. >8SkHWard v. Xac*tf (48 Vt. 674), V, 808. 

VIII. MlBGELLAKBOUB. 

48. AttaohmAnt — computation of time. A debtor's property was attached 
on March 8, at 7 o'clock p. m., and his petition in bankruptcy was filed July 8, 
succeeding, at 8 o'clock p. M. HM that the maxim that in law there is no 
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fraction of a day, did not apply, and that the attachment was dissolved under 
section 14 of the bankrupt act, dissolving attachments made within four 
months of the commencement of proceedings in bankruptcy. 1873. We^tbrook 
ManvfaehiTvng Oo. v. Grant (60 Me. 88), XI, 181. 

49. Limitation of suits by assignee. A, a bankrupt, brings a suit in his own 
name against B, on the 19th day of September, 1870 ; on the 11th of March, 
1872, A's assignee in bankruptcy, C, who was appointed on the 25th of Febru- 
ary, 1869, is made party plaintiff in the suit commenced by A. JIM^ that 
the right of action against B accrued to C, the assignee, at the time of his 
appointment, and that the two years' limitation in the bankrupt act, of suits 
by assignees, was a bar. C^d^tf v. jEb»m (69 N. C. 464), XU, 657. 

60. Ziien of State for taxes. A sale of the land by the assignee of a bank- 
rupt does not divest the lien of the State upon the land for taxes due on it, 
even though sold by the assignee, free of incumbrance. 1872. fftokes v. State 
(46 Qa. 412), XU, 688. 

61. lien on funds paid into court: costs. Funds were paid into a State 
court for J. S., and other persons obtained judgments for costs against him, and 
execution was issued thereon, but returned unsatisfied. Ordered, that the 
amount of the costs be deducted from the funds, notwithstanding J. S. had 
been adjudged a bankrupt about the time the judgments for costs were obtained. 
1872. Olerk^i Office v. The President, Directors and Oompany of the Bank qf 
Cape Fear (66 N. C. 214), Vm, 606. 

BANKS AND BANEINQ. 

I. AUTHORITT OF 0FFI0SR8. 
n. AB COLLBCTOB& 

m. Chbcks. 

IV. Certificatb of DBPOsrr. 
Y. Certification of gheoxb. 
YL National banks. 
yn. Sayings BANKS. 

L Authoritt of officers. 
L Of oashier. A cashier has no authority to bind the bank by a discharge 
of its debtors, without payment, or to release a surety by an agreement that 
he should not be called upon to pay a note that he was liable on in ordinary 
cases ; but if, knowing one to be a surety upon a note, he inform him that such 
note is paid^ intending him to believe it, and the surety, relying upon that 
statement, changes his position toward his principal by indorsing a new note or 
giving up his securities, the bank will be estopped from denying that the note 
is paid. 1871. Ooeheeho National Bank v. RaskeU (61 N. H. 116), XII, 67, and 
note, 76. 

2. ^^ In a suit against the cashier of a bank and his sureties, on their bond, 
held, the admission of the cashier, that he had paid out large sums of money 
without the consent of the directors, is admissible evidence. 1869. Atlas 
Bank v. BrownOl (9 R. 1. 168), XI, 281. 
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3. Where the cashier of a bank, for the acoommodation of the pajee or 

prior indorser, indpnied his name upon a note, not belonging to the bank, as 
"A. B., Cas." Held, that the indorsement was offidal, not personal, and soffi- 
cient in form to bind the bank. 1870. EougMon v. The Fi/r9t National Bank 
of Elkhom (26 Wis. 668), VU, 107. 

4. A bill drawn payable to the order of the " cashier " of a bank la 

payable to the bank, and no indorsement is necessary to give the bank tiUe. 
1871. First National Bank Y.ffaU{44tf.Y.S96),lV,Q9S, 

6. Violation of ohartetr by offioars. A banking corporation was instituted 
under a statute which provided that no director or other officer of the bank 
should borrow any money from the bank, under penalty of fine and imprison- 
ment. The president of the bank, who was also a director borrowed a large 
sum of money from the bank, and afterward made an assignment of his prop- 
erty for the benefit of his creditors, and, on an appeal from an order allowing 
the claim of the bank under the loan, held, that the contract arising from the 
loan was enforceable, though prohibited by statute, and that the lien of the 
bank on property in the hands of the assignee was good to the extent of the 
loan. 1870. Lester y. Eowird Bank (HZ Ud.S5Q),lU, 211. 

6. Payment to bank in its own bills. A bank cannot, by assignment of its 
efiects, choses in action, etc., deprive the maker of a note due the bank of his 
right to pay the same with the bills of the bank ; nor can the bank, by any 
authority derived from the legislature, deprive the maker of such right of 
payment of a note due the bank, in bills of the bank. 1878. Blount v. Wind- 
let/ (68 N. C. 1), XU, 616. 

II. Ab 0OLLBCTOB8. 

7. Negligenoe of notary. Where a bank, having received promissory notes 
for collection when due, employed a notary to present them and give notice to 
the proper parties, hM, that it was liable for any negligence of the notary in 
omitting to demand payment of the maker or to give notice of protest to the 
indorsers. 1873. AyrauU v. The Paoifie Bank (47 N. Y. 570), VII, 489 and 
n^,498. 

8. Protest. Where a depositor of notes for collection told the officers of the 
bank that he wanted them protested if not paid, hM, that in the term '* pro- 
test," the depositor must be presumed to have included a demand of payment 
in proper form, and at the proper time, and, in case of non-payment, due and 
reasonable notice to the indorsers by the bank or some of its clerks or sa- 
vants or other suitable person, lb, 

9. When may recover moneys paid to principal by mistaksk The defend- 
ant, located at New York, sent to plalntifT, located at Troy, for collection, a 
note payable at a bank about thirty miles from Troy. The note was not paid, 
and notice of non-payment, etc, was sent by mail to plaintiff and defendant. 
Defendant received the notice, and collected the amount of the note from an 
indorser. Plaintiff did not receive notice, and assuming the note to have been 
paid, forwarded its amount to defendant, who at once paid back the indorser. 
Subsequently, upon discovering that the note had not been paid, plaintiff 
claimed the amount paid to defendant. Held, that the plaintiff was entitled to 
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recover the monej paid under a mistake of fact ; that the pajment back to the 
indorser was not sufficient to excuse defendant, it having had, at the time of 
plaintiff's making claim, means to secure itself against loss. 1871. Union 
NaHonalBank v. Siaih NaHorud Bank (43 N. Y. 462), III, 718. 

10. Uable for negUgenoe. Plaintiff, the indorsee of an instrument drawn 
on a bank and directing it to " ninety days after date, paj to B or *order one 
thousand dollars," delivered it to defendant, a bank, for collection. At the 
expiration of the ninety days, de/endant presented said instrument for pay- 
ment, and protested it for non-payment without allowing days of grace. In 
an action against the bank for failing to have the instrument duly presented 
and protested, the drawers being insolvent, held, that the instrument was a biU 
of exchange and entitled to grace, and that the bank was liable for failing to 
have it duly presented and protested and notice given to the indorsers. 1873. 
Georgia National Bank v. ffendenon (46 Ga. 487), XII, 590. 

IL liable for fraud of cashier. Where the cashier of a bank in the ordin- 
ary business of receiving paper for collection commits a fraud on his bank in 
not entering the paper received on the books, and in retaining it without col- 
lection, protest or notice, the bank is responsible for any loss that may occur 
in consequence. Pahquioque Bank v. Bethel Bank (86 Conn. 825), IV, 80. 

III. Checks. 

12, Right of holder. Notwithstanding the agreement which bankers make 
with their customers to pay their checks to the amount standing to their credit, 
a check-holder can take no benefit from this agreement, and a check does not 
operate as a transfer or assignment of any part of the debt, or create a lien at 
law or in equity upon the deposit. 1871. ^ina National Bank v. Fourth 
National Bank (46 N . Y. 82), VII, 814. 

13. A direction by a dank depositor to apply deposits to the payment of 

checks or notes in a particular order, creates no trust in favor of holders ; and 
a failure to comply with the direction is a breach for which the depositor alone 
can sue. Jb. 

14. A promise by the drawee to the drawer of a check, draft or bill of ex- 
change to accept and pay the same does not make the drawee liable to an ac- 
tion by a holder, unless the latter has taken the check, draft or bill of exchange 
on the faith of such promise. 1871. Oarr v. National Security Bank (107 
Maso. 45), IX, 6. and note, 9. 

16. H. consigned twelve bales of cotton to defendant, commission mer- 
chant, and drew a draft on him, which contained a memorandum at the foot 
thereof that it was drawn " against twelve bales of cotton," procured the plain- 
tifib to discount it, and notified the defendant of the consignment and the draft^ 
The defendant refused to accept the draft, and informed H. by letter that he did so 
because he had not received the bill of lading of the cotton, but that he would 
accept the draft on receipt of the bill. Two days later he received the bill, 
and afterward plaintiff, who had seen his letter to H., presented the bill for ac- 
ceptance, which was again refused. Upon a subsequent receipt of the cotton, 
the defendant sold it and credited its proceeds to H., who was his debtor to a 

6 
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Urge amoani. HM, that plaintiff oonld not maintain an action against the 
defendant, either upon his promiae to accept the draft, or for the proceed! of 
the cotton. 1871. ExehanifS Bank of Bt. LauU ▼. Biee (107 Mass. 87), IX, 1. 

16. The holder of a check, drawn by a third partj on a bank, cannot off- 
set each check against his note held by the bank. There is no privitj of con- 
tract between the holder of such a check and the bank, and a refusal to pay 
the check wonld not give the holder a right of action against the bank. 1871. 
due Y. Eendenan (23 La. An. 49), VUI, 590. 

17. Where a bank receives from the payee a genuine check, drawn upon 

itself by a customer, as a deposit, and credits the depositor witlyt as such, it 
becomes at once the debtor of the depositor for the amount ; and a subsequent 
return of the check to the depositor (even within an hour), as not good, be- 
cause the drawer's account was overdrawn, will not relieve it from liability 
for the amount. 1871. Oddid v. National €Uy Bank of New York (45 N. 
Y. 785), VI, 160. 

18. Presentment. The holder of a negotiable bank check, drawn the day 
previous, presented it for payment, which was refused. On the same day he 
transferred it for a valuable consideration to plaintiff, who took it in good faith 
and without notice of the previous dishonor, and immediately on the same day 
presented it to the drawee, whereupon payment was again refused. HM, that 
plaintiff could recover of the drawer, a sufficient time after the check was 
drawn not having elapsed, when plaintiff took it, to raise the presumption of 
dishonor, although the drawer and drawee were residents of the same city. 
1870. Himmdmann v. HotaUng (40 Cal. Ill), VI, 600. 

19. When the drawer and drawee of a bank check reside in the same city 

or town, the reasonable time ,for presumptive dishonor should not be fixed 
within more restricted limits than the close of business hours of the day suc- 
ceeding that on which payment might have been first legally demanded, lb, 

20. Forged ohacks and draftSi Where a bill or check is payable to order, 
a banker has authority to pay to any person who becomes holder by a genuine 
indorsement ; but the l>anker cannot charge his customer with payments made 
otherwise, unless (1) the drcumstanoes amounted to a direction from the cus- 
tomer to the banker to pay the paper without reference to the genuineness of 
the indorsement, or (2) were equivalent to a subsequent admission that the in 
dorsement was genuine, in reliance on which the banker was induced to so 
alter his position as to preclude the customer from showing the indorsement to 
be forged. 1870. Dodger, NoHonai Exchange Bank {^ Ohio ^i.2l^\'V,^^ 

21. Plaintiff being the owner of a certificate of indebtedness of the United 

States, indorsed it in blank and mailed it to a paymaster. It was stolen from 
the mail and presented to a paymaster by the thief, who represented himself 
to be plaintiff, and requested a check, saying that he could identify himself at 
the bank. The pajrmaster accordingly gave him a check, payable to plaintiff's 
order, on defendant bank. The bank paid the check to the bearer without 
inquiry, on the forged indorsement of the plaintiffs name. The paymaster, 
with notice of plaintiffs claim, subsequently lifted the check, and was charged 
with its amount in his settlement with the bank. HM, (1) that plaintiffs claim 
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Against the defendant bank was not affected by the paymaster's negligence in 
^ not requiring the person to whom the check was given to identify himself; 
(2) that plaintiff's claim was not affected by the subsequent settlement of the 
paymaster with tlie bank ; and (8) that plaintiff could ratify the giving of the 
check in his name, thus making it his own, and maintain an action against the 
bank for the amount. 1870. Id, 

22, The payee of a forged check, drawn payable to his order, took it from' 

a third person, without inquiry, although in good faith and for value, and in- 
dorsed it for collection ; and the drawee paid it. JSeld, that the drawee could 
recover the amount so paid from the payee. 1871. 2f(Uumal Bank of North 
America Y,%anff» (106 Mass. 441), VIII, 849. 

23. The responsilility of the drawee, who pays a forged check, for the 

genuineness of the drawer's signature, is absolute only in favor of one whohaa 
not, by his own fault or negligence, contributed to the success of the fraud or 
to mislead the drawee, lb, 

24. A genuine diaft was fraudulently altered by increasing the amount- 
by changing th& name of the payee, and by erasing and rewriting the name of 
the drawer. It was afterward presented to plaintiff, the drawee, by defendant, a 
bona fide indorsee, and paid. Held, that plaintiff, on discovering the forgery, 
could not maintain an action against defendant for repayment. 1871. Nat* 
Park Bank v. Ninth National Bank (46 N. Y. 77). VU, 810, and noU, 818. 

26. Where the drawee of a bill to which the name of the drawer has 

been forged accepts or pays it in the hands of a bona fide holder, he is bound 
by the act, and can neither repudiate nor recover the payment. lb, 

26. Plidntiffs book-keeper forged plaintiffs signature to a check on 

defendant's bank, which was paid. On hearing of the fact, plaintiff ratified 
the act and retained the book-keeper in his employ. He afterward again forged 
plaintifTs signature to a check which defendant paid and deducted from plain- 
tiff 's deposit. Held, that plaintiff had helped to mislead the bank and oould 
not recover the amount. DeFnret v. Bank of America (28 La. An. 816), YIII, 
597. 

27* Days of grace are not allowed on a check payable at a future day named. 
Champion v. G<yrdon (70 Penn. St. 474) X, 681 ; but see ante, p. 10. 

IV. Cebtifioate of deposit. 
28. 0«rtificata of deposit — mistake in — bona fide holder. On receiving 
a deposit of $700, the defendants, bankers, issued a certificate of deposit, pay- 
able to the order of the depositor. By a mistake in fiUing up the body of the 
certificate, the sum was written " fifteen hundred," instead of seven hundred 
and fifty. The figures on the upper left-hand comer were for the correct 
amount. On the same day the payee transferred the certificate to an indorsee 
for value, and the indorsee transferred it to plaintiff to be credited, and a por- 
tion to be applied on an indebtedness, which was done. In an action to recover 
the full amount named in the certificate, Md, that the plaintiff, being a bona 
fide holder, was entitled to recover the full amount. 1870. Poorman v. MiUa 
(89 OsL 845), n, 461. 
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v. Cbbtificatioh of chbokb. 

29. In an action by a bona fide holder of a check drawn on defendant, a 

national bank, and certified bj its caahier, hM, that the defendant was liable, 
although the drawer had no funds in the bank when the check was certified. 
1873. Cook ▼. 8taU National Bank (52 N. Y. 96), XI, 667. 

30. The defendant drew his check to the order of D., which was dis- 
counted bj the plaintiff. It was presented when due to the bank on which it 
was drawn for certification, and was certified as good. In the afternoon of the 
same day it was presented for payment, and payment refused, the drawee hay- 
ing in the intermediate time suspended. BM, that the certification operated 
as a payment of the check, as between the holder and the drawer, and the 
latter was discharged from liability. 1878. First National Bank of J&noy 
aUy ▼. Leach (62 N. Y. 850), XI, 708. 

VI. NATIOKAIi BAinc 

31. By laws — stock. A national bank has the i>ower, under the National 
Currency Act of Congress of 1864, chapter 106, to make by-laws providing that 
the shares of its capital stock shall be transferable only on its books ; that no 
stockholder shall be allowed to sell or transfer his stock while indebted to the 
bank, without the assent of its directors ; and that the stock of any stockholder 
shall be held pledged and liable for the payment of any debt due or owing 
from such stockholder, and may be sold at public auction for the satisfac- 
tion of such debt, on default of payment thereof. 1869. Lockwood ▼. 
MeehanM National Bank (9 R. L 808), XI, 253. 

32. In all cases where an act is to be done by a corporate body or a part of 

a corporate body and the number is definite, a majority of the whole number is 
necessary to constitute a legal meeting, although at a legal meeting, where a 
quorum is present, a majority of those present may act. Hence, a by-law 
adopted at a meeting of six ad interim directors of a national bank, which had 
twelve directors before its conversion, is invalid, because not adopted by a 
majority or quorum of the board, lb, 

33. Failure of — action against. Where a national bank fails and the 
United States comptroller of the currency, proceeding under sections 46 to 50 
of the currency act, finds it to be in default, declares the bonds deposited with 
the government to secure the circulation forfeited, and appoints a receiver, 
such proceedings do not dissolve the corporation to such an extent as to bar 
an action against it by a creditor to test the validity of a claim disallowed 
by the receiver. 1870. Pahquioque Bank v. Bethel Bank (86 Conn. 825), IV, 80. 

34. Re-organization of State banks. When a bank, organized under the 
laws of a State, re-organizes as a national bank under the act of Congress, 
it escapes none of its liabilities by the change. 1870. Coffej/ v. National 
Bank of the State of Missouri (46 Mo. 140), U, 488. 

3 6. Liability for bonds deposited. Where a national bank received on deposit 
United States bonds of one class, for the purpose of converting the same 
into bonds of another class, ?ield, (1) that the bank was not a mere man- 
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datoiy or bailee, acting without compensation, bat was liable to the depos- 
itor for the value of the bonds on its refusal to deliver them on demand ; 
(3) that the business of receiving one class of United States bonds, to be 
converted into another, is within the scope of the powers conferred upon 
national banks by the act of Congress under which they are organized. 
1870. Uach v. Hale (31 Iowa, 69), VII, 112. 

36. Uability of shareholder. A person who appears upon the books of 
a national bank as the the legal owner of shares of its stock is, upon the 
failure of such bank, liable for the debts of the association to the extent 
of the shares held bj him, although he received and holds such shares as 
collateral security for a loan to a shareholder. 1871. Hale v. Walker (31 
Iowa, 344), VII, 187. 

37. Interest — State usury laws. The usury laws of the State of New 
York are applicable to national banks organized under the act of Congress 
of June 3, 1864. Accordingly, held, that in an acti9n upon a promissory ^ 
note, bought by a national bank, the defense of usury in taking more than 
seven per cent for the loan of the money for which the note was given, was 
available to the defendants. 1872. Firet National Bank of Whitehall v. 
Lamb (60 N. Y. 95), X, 438. 

38. National banks organized under act of Congress are not bound by 

the usury laws of the State in which they are situated. 1872. First NaHonal 
Bank v. GarHnghouse (22 Ohio St. 492), X, 751. 

39. The discounting of a promissory note by a national bank, at an 

unlawful rate of interest, does not render the note void in toto, but only 
to the extent of the interest. 1872. lb, 

40. Under section 80, of the National Currency Act (18 Stat, at Large, 106) 

the taking or charging a rate of interest greater than six per cent per annum, 
in advance, by a national bank located in Ohio, is a forfeiture of the entire 
interest which the note or other evidence of the debt carries with it, or which 
has been agreed to be paid thereon ; as well as the interest accruing after 
maturity and before judgment, as the interest which accrued before the matur- 
ity thereof. 1872. tihunk v. Firtt NaHonal Bank (22 Ohio St. 508), X, 762 
and note, 768. 

4L A national bank is limited, in its right to take or charge interest on its 

loans and discounts, to the rate of interest allowed by the State laws to banks 
of issue organized under those laws, if the rate so allowed is different from 
the general rate allowed by the laws of the State. lb„ see contra, note, 768. 

42. Aotions against A banking assodation organized under act of congress 
of 1864, chapter 106, can be sued in a State court, only in the dty or county 
where it is located. 1869. Crocker v. Marine National Bank (101 Mass. 240). 
m, 886. See, also, Bank of Bethel v. Pahquioque Bank, 14 Wall. 883. 

43. Actions against — Jurisdiction — removal of cause to Federal oonrt 

Action brought by a citizen of New York, in a State court of New York, 
against a national bank locate<f in Boston. Held^ (1) that the court was not 
ousted of jurisdiction by section 57, of the National Currency Act (13 Stat, at 



Digitized by 



Google 



38 BANKS AND BANKING, 

Large, 99), that statute being pennissive and not.mandatorj as to the courts in 
which a national bank may be sued ; and, aemble^ that congress had not the 
power to deprive State courts of jurisdiction in such cases ; (3) that the defend- 
ant was a citizen of Massachusetts, within the meaning of the acts relating to 
the remoTal of causes to the Federal courts ; (8) that the joinder in the action 
as defendants, of the drawers of the check, would not deprive the bank of the 
right to alone apply for a removal of the case to the Federal court, the causes 
of action being distinct and only properly joined by virtue of a State statute ; 
(4) by a divided court, that the cause could not be removed by the bank into 
the Federal court, under the act of congress of March 2, 1867, as being a cor- 
poration, it could not make the affidavit required by the act. 1878. Cook ▼. 
8UUe National Bank (52 N. Y. 96), XI, 667. 

44i Damages in aotion for gold deposit In an action of trover against a 
bank, after its re-organization as a national bank, for the value of certain 
special deposits in coin made prior thereto hAd, that the measure of damage 
was the value of the coin at the date of its conversion with interest thereon. 
1870. Coffey v. National Bank (46 Mo. 140), U, 488. 

46. Taxation o£ The circulating notes of national banks are not exempt 
from taxation by a State. 1869. Commisnoneri v. El^on (82 Ind. 27), II, 827. 

46. The owner of shares of the stock in a national bank should be taxed 

therefor, in the city or town where he resides, and not in the city or town 
where the bank is located. 1870. Clapp v. City of Burlington (42 Vt. 679), I 
865. 

47. By an act of the Indiana legislature, passed In March. 1867, shares of 

the capital stock of national banks within the State were taxed for that year, 
and the cashier of each bank was required to represent each stockholder in 
listing and valuing his stock, ffeldf that the statute took effect from the first 
day of January, 1867, and that it was a valid exercise of the taxing power, and 
that it did not conflict with the constitutional requirement of '* a uniform and 
equal rate of assessment and taxation." 1870. WkUney v. Bagtdale (88 Ind. 
107), V, 185. 

Taaation of tharea in national banks, 806 Gokbtitutiokal La.w. 

VIL SAYINOS BAITKS. 

418. Deposits. A father dei>osited, in a savings bank« a sum of money in 
his own name and a like sum in his daughter's name, though for his own bene- 
fit, and retained the pass-books in his own possession. The father died, and 
the daughter brought suit against the bank to obtain the amount deposited by 
him in her name. Held, (1) that parol evidence was admissible to show that 
the father deposited the money (which was his alone) in the manner he did 
because the law would not permit the bank to hold so large a sum as both 
deposits for a single depositor; (2) that the daughter could not recover, not- 
withstanding the by-laws of the bank provided that a depositor and his legal 
representatives should be bound by a condition annexed to a deposit, designat- 
ing the name of the person for whose benefit it was made. 1870. Brabrook v. 
Boston Five Cents Savings Bank (104 Mass. 228), VI, 222. 
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49. Agent of depositon. A sayings bank met with a loss which was bj vote 
of the directors, apportioned pro rata among the depositors. In an action by a 
depositor to recover the fall amonnt of his deposit, hM, that the bank was 
merely the agent of depositors, and that plaintiff coald not recover. 1871. 
BuntUU ▼. The CMUMviUe Samngs Society (88 Conn. 208), IX, 880. 

60. Hm gift of a savings bank book, with an intention to give the deposits, 
is a vaUd gift. Camp's Appeal (86 Conn. 88), IV, 89 ; TiXUnghast v. WheaUm 
(8 R. I. 586), V, 621. 

8ee Bills and Notbs; Forgbrt; Qift. 

BAB TO ACTION ^ Bee Bankbuftct ; JuDanKNT. 

BABOAIN AND SALE. 

L Of LAKD8— i6^ CONTBTANOB. 

XL Of goods — See Salb. 

BARRATRY — /SSm Insubanob. 
BEQUEST — See Wills. 

BETTING AND GAMING. 

1. On eldotion — reoorery of stako. Plaintiff and defendant made a wager 
as to the result of a presidential election in another State, and deposited the 
monejr with a stakeholder. The plaintiff lost, and the stakeholder paid the 
monejr to the defendant. In an action to recover the monejr back, heid, (1) that 
the wager was against pablic policj and void ; (2) that the plaintiff coold not 
recover back the money. 1871. Qregcvy ▼. Eing (58 111. 169), XI, 66, and 
fk7<e,68. 

2. Wager on hors^-xaoe. A wager upon the resolt of a horse-race is Ulegal, 
and money bet thereon can be recovered of the stakeholder by the loser, if 
before paying it over to the winner the stakeholder has been notified not to pay 
it over, and the loser has demanded its retom. 1871. WiJOwMwi ▼. TouA«g, 
(16 Minn. 299), X, 189. 

3. Oo n trao ts lor gambling oonaid«ratlon void. A statute provided that all 
promises, notes, bills, contracts, etc., made upon any gambling consideration 
should be void, that a court of equity might set aside any such promise, etc., 
and that no assignment of any bill, note, agreement or other security, as 
aforesaid, should in any manner affect the remedies of any person interested 
therein. The plaintiff indorsed certain drafts payable to his order, staked them 
at faro and lost. The drafts were subsequently transferred in the usual course 
of business, and without notice, and for a valuable consideration, to the defend- 
ant. In a suit to cancel the indorsements, and to have the drafts delivered to 
the plaintiff, A«M, that the indorsements were void ; that the defendant acquired 
no title to the drafts, and that the plaintiff was entitled to the remedy sought. 
1870. CAoptn v. Bake (57 111. 295)| XI, 15. 

4. When gambling transaction not void. In an action on a certificate of deposit 
by a second indorsee and botuiflde holder, held, that the fact that the transfer 
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to the first indorsee was made in a gambling room and in a gambling transac- 
tioD, did not render the transfer yoid under an act against gaming, there being 
no evidence that the consideration therefor was money or other thing of valae 
lost or won at the games prohibited. 1870. Poorman y. MUU (89 CaL 845), 
II, 451. 

BELLIGERENT RIGHTS — fiw Wab. 

BIGAMY — See Mabbiage. 

BILL OF LADING. 

Possession of goods acquired under a bill of lading is sufficient to maintaJa 
an action against one who does not show a better title. 18d8. Adame r, 
aOonner (100 Mass. 515). 1, 187. 





BILLS AND NOTES. 


I. 


Pabtibs. 








2. Agents. 




8. Corporation, 




4. Drunkard. 




5. Fictitious Maker, 




6. Ouarantor, 




7. fftuband and Wife. 




8. Joint Owners, 




f . Sureties. 


n. 


FOBM AND OpBBATXOH. 
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CONBIDEBATION. 


IV. 


Tbansfbb. 


V. 


Demand. 
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Notice of Pbotest. 


vn. 


RiaHTS OF HOLDEBS IN GOOD FaITH. 


vin. 


Altbbations. 


IX. 


ACTIONB ON. 


X. 


Defenses. 


XL 


Payment. 


XM. 




XUL 


Law of Place. 


XIV. 


Lost and Stolen Pafeu. 


XV. 


NoN nbootiablb Pafbb. 


XVL 


FOBOED PaFEB. 


xva 


Stamps — See Stamps. 



I. Pabtibs. 
1. AeeommodcUion indorser. 
1. Indorsement of a third person. The mere signature of a third person on 
the back of a negotiable note, before its indorsement by the payee, creates por 
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M, no implied or commercial contract whatever. The iiabilitj of such third 
person will be that of a second indorser, or of surety for the maker, according 
to the intention with which he became a party to the note, and parol evidence 
is competent for the purpose of showing what such intention was. 1872. Ohad- 
dock V. Vdnness (85 N. J. 517), X, 256. 

2. One not named as payee, who puts his name on the back of a note, before 
delivery to the payee, will be held liable on it as an original promisor, if it be 
proved that he wrote his name on the note aa surety for the maker, upon the 
faith of which money was loaned, or credit given by the payee to the maker. 
His liability is that of a joint and several maker of the note. Forbearance of 
a precedent debt of the principal is a sufficient consideration for such under- 
taking. And though the payee afterward indorses his name on the note, and 
uses it for his own purposes for discount at a bank, he may, if compelled to 
take up the note, erase his own indorsement, and recover of the other parties 
as makers, upon proof of the original contract under which the note was 
given. Id. 

3. If a person not a party to a note places his name in blank on the back 

thereof before delivery, he is to be regarded as an indorser, and demand and 
notice are necessary in order to fix his liability. 1870. Jonet v. Goodwin (89 
Cal. 498), II, 478, and note, 475. 

4. A promissory note signed by B., and indorsed in blank by C, was deliv- 
ered to D., to secure a loan. Held, that, by conclusion of law, C. was respon 
■ible as joint maker. 1871. Ives v. Boaley (85 Md. 262), VI, 411. 

6. Defendant put his name on the back of a negotiable promissory note, 

the payee not having indorsed it, and subsequently wrote letters to the payee 
stating that if the maker did not pay the note he (defendant) would pay it. 
In an action by the payee, hM, that although, in the absence of legal evidence, 
the position of defendant was that of second indorser, yet the letters were 
admissible in evidence to prove that the agreement upon which the indorse- 
ment was made was a guaranty that the note should be paid to the payee. 
1871. JSmeH V. FinfAeiner (68 Penn. St. 243), VUI, 176. 

6. A bill of exchange was indorsed by one person for the accommodation 

of another, to enable the latter to raise money, the indorser having no interest in 
the application of the money. The bill was used by the party for whom it 
was indorsed, in payment of a pre-existing debt. Held, that such application 
of the bill constituted no defense to an action brought upon the bill against 
the accommodation indorser by the party receiving it in payment, with full 
knowledge of these facts. 1870. FrtUrs v. T?i6 MuncU National Bank (84 
Ind. 251), VU, 225, and note, 228. 

7. A note payable to the order of J. E. 6. was, before delivery to the payee, 

indorsed by S. 6. Prior to maturity, the payee transferred the note to H., who, 
before it fell due, transferred it to the plaintiff abeolutely, without any condi- 
tion, for a valuable consideration. At the time of such transfer the note had 
upon it an indorsement of J. E. 6.. written above the indorsement of S. B., 
by which said J. E. 6. made the same payable to the order of S. 6. ** without 
reoourse " to said J. E. 6. as indorser. Held, that in the absence of proof that 
6 
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S. B. indorsed with intent to become soretj for the maker, to the payee, the 
legal presumption was that he stood in the position of subsequent indorser, 
and that the payee could neither maintain an action against S. B/s executor, 
upon the indorsement, nor transfer a right of action thereon to a purchaser, 
with notice, except upon assuming the responsibility of first indofser. 187d. 
Phelps V. Vischer (60 N. Y. 69), X. 488. 

8. Action by pledgee. A pledgee of negotiable paper has generally a right 
to collect the whole amount of securities pledged to him, and account to the 
pledgor for the surplus over his debt. But in case of accommodation paper 
pledged, the pledgee can recover of the maker only the amount of the debt 
due him from the pledgor. 1868. AUas Bank v. DoffU (9 R. I. 76), XI, 219. 

2. AgenU. 

9. — Office of company The secretary of an incorporated company gave a 
promissory note, using the words " We promise to pay," etc., and signed it 
with his own name with " Rec'y " aflBixed, and impressed thereon the seal of 
the corporation. Held, that he was not personally liable thereon. 1869. Means 
V. SwartMtedt (82 Ind. 87), II, 830, and note, 882. 

10. A bank check, with the words "iBtna Mills " printed on the maigin, 

was given in payment of a debt due from the mills, and signed by F., the treaa- 
urer. Held, that it was the check of the mills, and not the personal check 
of F. 1871. Carpenter v. FametDorth (106 Mass. 661), Vm, 860. 

11. A promissory note was made payable " to tl\e order of C.W. S., treasu- 
rer of the L M. B. Ck>." Held, that the legal intendment was that the contract 
was made with the company and not with the treasurer individually, and that 
the maker of the note, in an action thereon, was estopped from alleging the 
non-existience of the corporation at the time he made his contract. 1871, 
Vat&r V. Letm (86 Ind. 288), X, 29. 

12. Parol evidence to show intent A promissory note read as follows : 
*' Four months after date, we, the president and directors of the Dyilaney's Val- 
ley and Sweet Air Turnpike Ck>mpany, of Baltimore county, promise to pay 
to William F. Pierce, or order, one thousand dollars with interest, for value 
received;" and was signed by C. T. H., '* president," J. N. H. and J. G. D. 
•* directors," and B. R. S., " secretary." In ah action to recover on the note, 
?ield, that parol evidence was admissible to show that the drawers of the note 
signed it as agents of the company and not as individuals, and that the note 
was accepted as the note of the company. 1869. HaUe v. Fieirce (82 Md. 827) 
III, 189. ' 

13. A promissory note in the form : " I promise to pay to the order of S. 

& Co.," etc., * * * and signed " John T. Hull, Treas. St. Paul's Parish," 
is the note of Hull, and parol evidence is inadmissible to show that it was the 
understanding of the parties when the note was given that it was the note of 
the parish and not of Hull. 1871. Sturdwant v. Hull (59 Me. 172), VIH, 409. 

14. Cashier of bank. An accommodation indorsement by the cashier of a 
bank in form : " A. B., Caa.," Tield, official and sufficient to bind the bank. 
Houghton v. Fi/rst National Bank (36 Wis. 663), VU, 107. 
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16. Where & bill is drawn payable to the order of the "cashier" of a \ 

bank, the bank is, in judgment of law, the payee, and no indorsement is neoes- / 
sary to give the bank title. 1871. Mrgt NatUmctL Bank of Angelica ▼. EaU '-^ 
(44 N. Y. 896), IV, 698. J 

8. Corporation, 

16. The note of a mannfactoging corporation, in the hands of a holder in 
good faith, for value, who took it before maturity, and without knowledge 
that the maker had not received full consideration, can be enforced against 
tbe corporation, although it was made as an accommodation note. 1869. 
Monument National Bank v. Globe Works (101 Mass. 57), III, 822. 

-4. Brunkardi, 

17. Whmi dmnkmmeM a defense. The drunkenness of the maker of a 
promissory note is not a defense to an action by a holder in good faith, in the 
absence of proof of fraud, or of his total incapacity. 1872. Miller y.^Finleif 
(26 Mich. 249), XII, 806. 

18. The drnnkenness of the maker of a negotiable promissory note 

cannot be set up as a defense against an innocent holder for value. The in- 
dorsee will be deemed an innocent holder unless he took the note mala fide, 
and with notice of the condition of the maker. 1871. State Bank v. MeCoy 
(69 Penn. St. 204), YUI, 246, and note, 251. 

5. Fietitume Maker. 

19. A penon who siglis a fictitiocui name to a promissoiy note, or the name 
of a real person without authority, is not liable on the note. It eeeme he 
would be liable hi tort. 1870. Bartlett v. Tucker (104 Mass. 886), VI, 240. 

6. Guarantor, 

20. Ghiaranty of pa3nnent The owner and holder of a promissory note 
transferred it to the plaintiff, and, at the same time, indorsed thereon the fol- 
lowing: '*I guarantee the payment of the within note to G. Edgerton or 
order. — Isaac Clay." In an action on the guaranty, held, first, that no consid- 
eration for the guaranty need be alleged ; second, that, as the guaranty was 
absolute, no averment of demand and notice was necessary. 1869. Clay v. 
Edgerton (19 Ohio St. 549), II. 422. 

7. ffueband cmd Wife. 

21. By the statutes of Maine, a promissory note given by the husband to 

the wife for money borrowed of her, is. valid ; and a divorce, a tdneulo, removes 
any disability to the subsequent maintenance of an action upon the note by 
her against him. 1870. Webster v. Webster (58 Me. 189), IV, 258. 

22. A married woman is liable on her promissory note given in payment 

of her husband's debts, although it is not made a charge upon her separate 
estate. 1871. Deering v. BoyU (8 ^an. 525), XII, 480. See Marriaqb. 

8. Joint-owners, 

23. The surrender of a promissory note by A, one of the jointowners, to 

the makers, to ,be canceled or destroyed, if done without the authority of B, 
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the other joint-owner, is & conversion of the note for which trover will lie hj 
B against A. 1871. TFinnw ▼. Pewntwan (85 Md. 163). VI, 886. 

9. Surety. 
24. Oonsidenifclon. A. executed and delivered to plaintiff his promissory 
note, in which no time of payment was specified, at the same time agreeing to 
procure M. to sign the note as surety, if at any time the plaintiff should desire 
it. The plaintiff accepted the note upon this agreement. A few months after, 
the plaintiff desired the additional security, and A procured M. to sign the 
note, and returned it to plaintiff. No new consideration then passed between 
any of the parties. Held (Lott and Sutherland, JJ., disaentierUe), that Bi. 
was liable as surety on the note. 1870. MelfaugfU v. McOlcmghry (42 N. Y. 
22), 1, 487. 

26. Not discharged by luraxy. The discounting of a note for the principal 
maker, at an unlawful rate of interest, is not such an unauthorized use of the 
note as will discliarge the sureties from liability. In the absence of any 
express agreement or understanding on that subject between the sureties and 
the principal, of which the holder had notice, or any intention to practice a 
fraud on the sureties, they must be held to have trusted to the judgment and 
discretion of the principal, as to the terms on which the note might be dis- 
counted. 1872. First National Bank v. Ch»rlinghause (22 Ohio St. 492), X. 751. 

26. A surety on a promissory note is not discharged by a usurious agree- 
ment between the maker and the payee for an extension of time. 1872. Jftfi»- 
vinkle V. Jung (80 Wis. 861), XI, 672. 

27. Surety's estate discharged on his death. Upon the death of one of the 
makers of a joint-note who signed as surety only, his estate is absolutely dis. 
charged from liability on the note. 1872. 6^0^ v. Bin«M (49 N.Y. 885), X, 879. 

28. Surety and Joint prmnisor. The defendants made a note in this form : 
*' We, A and B, as principal, and G and D, as surety/ promise to pay to the 
order of ourselves," etc., signed on the face by A and B, and indorsed by all 
the parties. Held, that D's liability was that of surety and joint promisor in a 
note payable to the order of the principals and by them indorsed. 1871. 
National Pemberton Bank v. Lougee (108 Mass. 871), XI, 867. 

IL Form and Operation. 

29. Joint and several A promissory note in the form, " I promise," etc., 
and signed by several parties as makers, is joint as well as several. 1871. 
WaUace v. JetoeU (21 Ohio St. 163), VIII, 48. 

30. NogotiabUity. A stipulation in a promissory note to pay attorney's 
fees, should action be brought upon it, does not render it non-negotiable. 1871. 
Stoneman v. PyU (85 Ind. 108), IX, 687. 

31. A promissory note, payable to order, " with interest, waiving the 

right of appeal and all valuations, appraisement, stay and exemption laws," is 
negotiable. 1871. Zimmerman v. Anderson (67 Penn. St. 421), V, 447. 

32. A promissory note given to an insurance company, and otherwise 

negotiable, bore on its face the words : " On policy No. 88,886." Held, nego> 
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tiable ; and this, althoagh the policj contained a provision for the set-off of 
notes due in case of loss. 1871. Taylor v. Gurry (109 Mass. 86), XII, 661. 

33. A certificate of deposit contained the words " payable to order in cur- 
rency" Held, that it was not negotiable, there being no evidence as to the 
meaning of the word ** currency " 1870. Buse v. EianMin (29 Iowa, 501), 
IV,24l 

34. Stock ctttifioate. A certificate of stock transferred in blank is not a 
negotiable instrument. 1868. Shaw v. Spencer, (100 Mass. 882), 1, 115. 

36. Donand notes. The rule that a promissory note, payable on demand, with 
interest, is a continuing security, does not apply between holder and maker. 
Therefore, a note, payable on demand, with interest, transferrea nearly three 
months after date, is past due when transferred, and subject to all the defenses 
that would have been available if the suit had been by the original payee. 
1870. fferrick v. Wodverton (41 N. Y. 581), 1, 461. 

36. The statute of limitations begins to run from the date of a promissory 

note payable on demand, with interest 1872. WTieeier v. Warner (47 N. T. 
519), VU, 478. 

in. CONBIDBRATION. 

37. niagal in part A promissory note, the consideration of which is illegal 
in part, is wholly void. So held, where a part of the consideration was the pur- 
chase-money of intoxicating liquors, sold in violation of statute. 1878. Widoe 
T. WM (20 Ohio St 481), V, 664. 

38. Oontraiy to public policy. In an action on a promissory note, the con- 
sideration for which was an agreement by the payee to procure for the maker 
a substitute in case he should be '* drafted so as to do duty in the army," or 
otherwise to clear him from the draft, and the maker was never in fact drafted : 
held^ that the agreement was contrary to public policy, and the note therefore 
void. 1871. (y^Tara V. Ci»rp<m<ar (28 Mich. 410). IX, 89. 

39. Oonfederate money. The agreement was to pay a note in confederate 
money, though it was not so expressed in the instrument. Seld, that the note 
was void. 1869. Donley t. TindaU (82 Tex. 48), V. 284. 

40i The loan of confederate treasury notes is not a valid consideration for 

a promissory note made between parties resident of Alabama during the civil 
war, and without any legal intent. 1870. i7a^ v. ^tMt<m (44 Ala. 184), IV, 124. 

41. A promissory note, made during the rebellion between citizens of Ala- 
bama, in consideration of a loan of confederate treasury notes, is illegal and 
void ; and a note in renewal thereof is likewise invalid. 1870. Lau>9on v. Mil- 
Ur (44 Ala. 616), IV, 147. 

42. Slaves. A promissory note, made between citizens of Alabama, for the 
purchase-money of slaves sold after the date of the emancipation proclama- 
tion of the president of the United States, is valid, notwithstanding State 
ordinances to the contrary. 1870. McEhain v. Mudd (44 Ala. 48), IV, 106. 

43. Knowledge on part of payee. B. bought a horse of A. for the confed- 
erate cavalry service, and gave a promissory note for the purchase-money. 
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HM, that bare knowledge on the part of A. that B. intended to make an illegal 
ase of the horse did not vitiate the note. 1869. Tedder ▼. Odom (2 Heisk. 
Tenn. 68X V, 25. 

44i Patent rl|^t. Where the consideration of a promissory note is a license 
to Qse and vend an invention regularly patented, the unprofitableness of the 
invention does not vitiate the note. 1869. Naeh v.Xi^ (102 Mass. 60), III, 
485. 

46. In an action on a promissory note given for an interest in a patent 

right, evidence of the worthlessness of the patent is inadmissible under the 
general issue. 1869. ifUJM* v. i7VnZ<^ (26 Mich. 249), XII, 806. 

IV. Transfer. 

46. Indorsement after transfer. Where a promissory note, payable to the 
order of a person, is transferred by him before maturity, but not indorsed until 
after maturity, such indorsement does not relate back to the time of the trans- 
fer, but the transferee holds the note subject to all the equities between the 
original parties. 1868. Laneaeter National Bank v. Taylor (100 Mass. 18), 1, 71. 

47. Where the payee of a promissory note transfers it to a bona fide pur- 
chaser before maturity, but does not indorse it until after maturity or until 
after the purchaser has notice of a defense, such indorsement does not relate 
back, but the purchaser holds the note subject to all the equities between the 
original parties. 1871. CHa/rk v. WkUak&r (50 N. H. 474), IX, 286. 

48. Void indorsement. An indorsement void for usury, is valid to pass the 
title of a note to the indorsee, and enabie him to coUect the note of the maker. 
1872. ArmOrong v. Qibeon (81 Wis. 61), XI, 599. 

49. Indorsen. A second indorser of a promissory note, who, by mistake or 
inadvertence, writes his name above the first indorser, and is called upon to 
pay a portion of the note, may recover the amount so paid from the first indorser. 
1871. Black v. Evrk (67 Penn. St. 880), V, 488. 

V. DsMAin). V 

60. Presentment for acoeptanoe. W. drew a bill of exchange on G., made 
payable to his own order on a day certain at the Ocean Bank, New York. At 
maturity the bill was presented at the bank for payment, and duly protested 
for non-payment. G. was in funds at the time, and would haVe paid the bill 
had he known of its existence, but he afterward became insolvent. In an 
action by the indorser against the drawer, held, that the holder of the bill was 
not bound to present it to the drawee for acceptance ; that it was the duty of 
the drawer to have notified the drawee of the bill, and that presentment at the 
bank was sufficient to charge the antecedent parties. 1869. Walker v. SUUon 
(19 Ohio St. 400), II, 405. 

61. Defendants drew a bill of exchange against a cargo and indorsed and 

delivered to plaintiffs the bill and also the bill of lading of the cargo, as col- 
lateral security for the acceptance and payment of the bill, authorizing them, 
in case they thought it necessary, to sell the cargo and apply the proceeds to 
the payment of the bill. The drawee refused to accept the bill without a 
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delivery of the bill of lading. HM, that presentment and notice of non-accept- 
ance were excnsed. 1872. aehuchaHLt v. HaU (86 Md. 590)» XI, 514. 

62. Iiiohea in preaentaent The defendants, a firm in Bufiklo, who were 
indebted to the plaintiff's firm in New York, forwarded bj mail a draft on J. 
K. P. & Ck>., a business house' in New York. The plaintiff, about half -past one on 
the daj of its receipt, presented the draft to J. E. P. & Co., and received that 
firm's check for the amount. J. K. P. had funds in the bank on which the check 
was issued, and the check would have been paid if it had been presented that 
day. The check was deposited by plaintiff in their own bank, and it did not reach 
the other bank until twelve o'clock the next day, and after J. E. P. & Co. had 
failed. HM^ that the plaintifi^ were guilty of laches in failing to present the 
check on the day it was received, and the defendants were released from liabil- 
ity for their indebtedness. 1870. /Smi^v. JftY/0r(48N. T. 171),m,690. 

63. When pajrahle at bank. A promissory note payable at a bank was pre- 
sented for payment by the holder at eleven o'clock on the day it was due, but 
it was not then paid. The maker, between eleven and twelve o'clock of the 
same day, put funds in the bank, and gave instructions to have the note paid 
on presentation. After that it was not presented again, although it was the 
custom to allow until three o'clock for payment of such notes. The maker 
subsequently withdrew the funds from the bank. In an action by the holder 
against the maker, hM, that the latter was liable, and the money not having 
been brought into court, the holder was entitled to judgment with costs. 1872. 
BUU V. Place (48 N. Y. 620), VUI. 668. ' 

6^ Rasldeiioa of maker. The presumption, in the absence of proof to the 
contrary, is that the maker of a promissory note resided at the place where 
the note was made at the time he made the note, and that where a note is made 
by a resident of the State, who before its maturity, removes from the State and 
takes up a permanent residence elsewhere, it is sufficient to present the note 
for jMiyment at the maker's last place of residence in the State. Herriek v. 
Baidwin (17 Minn. 209), X, 161. 

66. Waiver. The defendant, who had indorsed a note, was, previous to its 
maturity, shown the note and told that the maker wanted it to remain another 
year. He was asked if he was willing, and he said he was willing to let it 
remain, and that it was a good note. HeUd, that this was a waiver of demand 
and notice ; that the liability of the indorser became absolute on the maturity 
of the note, and no subsequent demand or notice was required. 1870. ShMon 
V. HorUm (48 N. Y. 93), HI, 669. 

VI. NoncB OF Pkotbst. 

66. ProtasI, contents o£ A protest of a notary is prima /oci^ evidence of 
the truth of its statements, and when exclusively relied on to prove the neces- 
sary facts, must contain sufficient averments that every thing requisite has 
been done to authorize the demand upon the indorser. 1869. PeapMi Bank 
V. Brooke (81 Md. 7), 1, 11. 

67. When the protest merely states that the note was presented for pay 

ment, but does not say wTiere, the statement is insufficient to charge the indor 
ser. lb. 
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68. Bvldeno^. The notary's certificate of protest being admitted in evi- 
dence without objection, except as to proof of its execution. HM, competent 
to prove bj statements therein, that the maker of the note protested, had left 
the State and had no residence or place of business therein. Hmriek v. BoJcJ- 
iMn(17Minn.209), X,161. 

69. Notice by mail On the 10th of Julj, 1866, a bank received notice of 
the dishonor of a promissory note wjiich it had discounted, and on the 11th, after 
the close of the business day, notified its immediate indorser by a drop letter, 
which he did not receive until the 12th, there being no system of carriers. 
EM, insufficient notice to charge the indorser. 1869. Shelbume FoUb Natumal 
Bank V. Towndey (103 Mass. 177), UI, 446. 

60. Where indorser dies. Where, a short time previous to the maturity of 
a note, an indorser dies, a proper notice of protest of the note sent to such 
indorser's address, the holder and notary being ignorant of his death, and actu- 
ally reaching the administrator and one of the heirs, will be sufficient to bind 
the estate. 1870. Mcupero v. Pede$clatuB (22 La. An. 227), II, 727. 

^w/ vn. Rights of Holder in Good Faith. 

61. Holder in good fdth. In an action on a negotiable promissory note, the 
defense was fraud in its inception, and the judge charged the jury that plain- 
tiff could not recover if he had " notice of such facts and circumstances as 
would have put a reasonable man upon inquiry," in regard to the faith of the 
note. Held, erroneous, on the ground that the rule of law requires proof, direct 
or by circumstances, that a holder for value, who took the note before maturity 
in the ordinary course of business, had a>ctual notice of the fraud, in Order to 
defeat his recovery. 1870. Lake v. Reed (29 Iowa, 268), IV, 209. 

62. Plaintiff knowing the maker, but not the payee of a negotiable promis- 
sory note of $300, bought it before due, at a discount of $50, from a stranger, 
who refused to guarantee its payment. Held, that the circumstances were 
sufficient to put plaintiff on inquiry as to the consideration of the note. 1870. 
Qould V 8Uf>eM (48 Vt. 125), V, 265. See contra, note, 266. 

63. The purchaser before due, and without notice, of a negotiable promis- 
sory note, fraudulent as between the original parties, gets good title thereto 
although he took it under circumstances wliich ought to excite the suspicion 
of a prudent man. 1871. Phelan v. Mou (67 Penn. 69), V, 402. 

64. Gross negligence is not enough to vitiate the title of a holder for 

value of a negotiable promissory note ; mala fides must be shown. lb, 

66. A party will be protected as holder of negotiable paper, although 
fradulently transferred, when he has received it before maturity, without 
notice of the fraud and in good faith, and parted with something of value for 
it at the time of Its transfer. 1870. The Park Bank v. WaU(m (42 N. T. 490), 
1, 578. 

66* The defendant was the maker of accommodation notes for the benefit of 
W., and to be used by W. for a specific purpose. Instead of using them for 
that purpose, W. lodged the notes with the plaintiff as collateral security for 
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a previous debt not yet dae, and in lieu of other collateral notes then past dne 
and protested. Held, that the plaintiff was a bona fide holder for value and 
entitled to recover. lb, 

67. A note Toid in the hands of the payee, because obtained by him of the 
maker by fraud, is collectible in the hands of a subsequent bona fide holder 
who had taken it before maturity for value ; but if such holder has paid on 
such transfer a less sum than the amount of the note, he can only recover the 
amount which he, or some prior holder through whom he derives title, has 
paid for it. 1870. SoleombY.Wyekoff (B5 Hi. J. OS), X, 219. 

68. DlT«ndon. A. signed a promissory note as surety for B., with the 
understanding that B. was to use it in raising funds for prosecuting a profit- 
able business. But B. gave the note to C, the payee, in payment of a pre- 
existing debt. Eeld, that A. was liable on the note to C, who was innocent of 
the fraud. 1871. Qiann v. jBord (48 V t. 875), Y, 284. 

69. Violation of agreement in filling up. A. indorsed a blank fbrm of a 
promissory note and delivered it to the maker, stipulating that it should not 
be made payable at a bank. In filling up the note the maker made it payable 
at a bank, and in that condition negotiated it. EM, that A. was liable on the 
note in the possession of a bone fide holder. 1869. 8pitier v. Jamee (88 Ind. 
808), U, 884. 

70. Pnxbhaia after decease of maker. A bona fide purchaser for value, and 
before maturity, of a promissory note, with knowledge of the previous decease 
of the maker, but without notice that it was an accommodation note, may 
recover upon it against the representatives of the deceased maker, although 
the indorser, for whose accommodation it was made, fraudulently put it into 
droolation as against the maker. 1870. Clark v. Thc^&r (106 Mass. 816), 
VII,511. 

Vm. Al/TEBATION. 

71. Any alteration of an instrument by the party claiming an interest under 
it avoids such instrument. Sunt v. Gray (85 N J. 887), X, 888. 

72. ff an agent, intrusted with a note for the purpose of having it discounted 
in bank, alter it, such alteration will not avoid such note, such act not being 
Imputable to the principaL lb. 

73. By mistake. If an instrument be altered by the party holding it, by mis- 
take, or without any fraudulent intent, such alteration will not impair the 
right of suit founded on the consideration for Which such instrument was 
given. lb. 

74. Apparent alteration. Where an alteration is apparent on a note or 
other written instrument, the question whether such alteration was made before 
or after execution must be submitted to the Jury. 3. 

76. Altering date. The maker of a promissory note altered its date, with- 
out the knowledge or consent of the surety thereto, after execution, but before 
delivery, ffeld, that the surety was discharged by the alteration. 1870. 
BritUm V. Dierker (46 Mo. 591), II, 558. 

76. Adding name of maker. Adding the name of a person as maker of a 

7 
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Joint and several promissory note after deliverj, without the knowledge or 
consent of the original signers, is a material alteration, and vitiates the note as 
to sach original signers. 1871.) WaUace v. JeweU (21 Ohio St. 168), Vm, 48. 

77. Name of surety. The maker of a promissory note hM not discharged 
by the addition of the name of another as surety. 1872. MSUer v. FirUey (26 
Mich. 248), Xn, 806. 

78. Changing name of payee. Defendant, for die maker's accommodation, 
indorsed a promissory note payable to the maker's order, and before the maker 
indorsed it. The maker, in negotiaUng the note to the plaintiff, altered its face 
so as to make it payable to the plaintiff's order, without the defendant's knowl- 
edge or consent. In an action to charge the defendant as an original promisor, 
hM, that the alteration was material and avoided the defendant's liability. 
1871. iS^Miclard V. P<}nn*man (108 Mass. 366), XI, 868. 

79. FilUng blanks. The payee of a promissory note drawn upon a printed 
form, added, after its delivery, and without the knowledge or consent of the 
maker, the words " 10 per cent " in the blank after "• interest at." Hdd, that 
the note was void as to the mAker, in the hands of a bona fide holder, before 
maturity. 1871. Holines v. Trumper (22 Mich. 427), VII, 661, and note, 669. 

80. -»— The alteration of a promissory note after delivery by filling a blank 
left therein, so as to make the note draw interest at ten per cent, will not in- 
validate it in the hands of a bona fide indorsee for value before maturity. 1872. 
BaMboU V. Eddy (84 Iowa, 440), XI, 152, and note, 168. 

81. The maker of a promissory note, in the usual form, is negligent in 

leaving a blank between the words indicating the amount for which the note 
is drawn and the word " dollars ; " and, although the blank is iraudulently 
filled up after delivery, so as to increase the amount, the alteration being im^ 
perceptible, the maker is liable to an innocent holder for the face of the note. 
1871. Garrard v. Hadden (67 Penn. St. 82), V, 412. 

82. As to interest A promissory note was signed by A., indorsed by C, and 
delivered to B., who took it away with him and soon returned it to A., stating 
that it should have been drawn " with interest," whereupon these words were 
added by A.'s assent and in C.'s absence. In an action against 0. on the in- 
dorsement the note was introduced in evidence in its original form, the words 
" with interest " having been erased. Held, that C. was liable, as the alteration 
not fraudulent, and the note had been restored to its original form. (Shabs- 
WOOD, J., diuenHente.) 1870. K(mnU v. Kennedy (68 Penn. St. 187), m, 541. 

83. A promissory note bearing interest, was signed by the principal 

maker and by the sureties, and delivered to the payee. Two months afterward 
the payee, without fraudulent intent, the sureties not being present, but 
by consent of the principal maker, added the words, " Int. payable semi-annu- 
ally." In an action on the note by the payee, held, that the alteration avoided 
it as to the sureties, and that, after going to trial, the payee could not be per- 
mitted to strike out the added words, and recover on the note in its original 
form. 1871. Fulm&r y. JSeiUieSTenn. Bi.287),y III, 172, 

84i A sealed promissory note, with several sureties, was executed and 
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offered bj the maker to the pajee, who ref ased to accept it unless the words 
" interest to be paid semi-annoally " were inserted. The maker thereupon, 
without the knowledge of the sureties, wrote the words in the note as required. 
HM, that the sureties were discharged from liability. 1870. Neff y. Hor- 
ner (68 Penn. St 887), UI, 556. 

86. Detaching oonditloiL The detachment of a written condition, made at 
the same time and upon the same paper, from a promissory note, if altering its 
character, and done fraudulently, is forgery. 1869. 8kUe ▼. 8traUan{27 Iowa, 
480), 1, 282. 

86. The destruction of a memorandum, written under a promissory 

note, and qualifying it, vitiates the note even in the hands of a bona fids hol- 
der, haying no knowledge of the alteration. 1870. WaiU y. Prnneray (20 Midu 
425). IV, 895. 

87. The severance from a promissory note of a memorandum, made at the 

same time and upon the same paper as the note, and modifying its obligation, 
if done without the consent of the maker, is a material alteration, and vitiates 
the note even in the hands of an innocent holder. 1872. Benedict v. Coteden 
(49 N. Y. 896), X, 882, and note, 889. 

88. Immaterial alt«ration. Defendant indorsed a promissory note for the 
accommodation of the maker, who afterward, and without the knowledge of 
defendant, changed the note, by adding to thp body of it the following words ; 
" Payable before maturity, and interest on unexpired term refunded if I so 
elect," and negotiated it to plaintiff who was a bona fide holder thereof, for 
value, and without notice of the alteration. Held, that the alteration was im- 
material as to defendant, and his liability not affected thereby. 1871. Bfr- 
rick V. Baldwin (17 Minn. 209), X, 161. 

89. ^ff^Mwg payable in gold. In an action by the administrators of the 
payee of a promissory note made in 1859 and payable " in gold " against the 
sureties thereto, the latter interposed the defense that the words " in gold " 
were inserted by the payee without their knowledge or consent after delivery. 
HM, that the alteration did not change the legal liability of the sureties, and 
that they were therefore liable. 1868. Bridget v. Wmt&rs (42 Miss. 185), II, 598. 

90. Oocreoting miitalrew Where a promissory note appeared on its face to 
have been originally dated February. 1868, and to have been afterward changed 
to 1869, by making the figure 9, over the figure 8, held, that if the alteration 
was made by the holder, after the execution and delivery of the note, in order 
to correct a mistake and make the note conform to the intention of the parties, 
such alteration did not invalidate the note, even if the signer had no knowl- 
edge of such subsequent alteration. 1870. Duker v. ^ans'(7 Bush, Ky., 278), 
m,814. 

91. Defendant was surety on a promissory note payable to plaintiff. In 

drafting the note, the plaintiff's given name was, through a mistake, incorrectly 
written. After the note was executed, plaintiff, 'with the consent of the maker, 
but without the knowledge or consent of defendant, corrected the payee's 
name. Held, not to be a material alteration. 1872. DeHfif v. Thrall (44 Yt 

4i%yni.88e. 



Digitized by 



Google 



52 BILLS AND NOTES. 

IX. AcnONB ON. 

92. When pnmatiira. A promifleoiy note not in tenns pajable at anj place, 
bat entitled to grace, was sued upon bj the service of a writ at a quarter-past 
six, p. M., on the last daj of grace, no demand of payment baring been made. 
MM, that the action was premature. 1869. 3rte$ y. Tmoer (108 Mass. 65), 
m,489. 

93. Borden of proo£ The holder of commercial paper is presumed to be a 
holder for value, until the contrary is shown ; and, by presenting such paper, 
he makes a prima facie case, sufficient to Justify a verdict for him, if the de- 
fendant does not rebut it. But if the defendant does produce evidence to re- 
but this presumption, the burden is still on the plaintiflf, taking all the testi- 
mony together to show a valuable consideration by a preponderance of proof 
on his side. If, however the defendant, not disputing the original considera 
tlon, takes some new ground of defense, as payment, failure of consideration, 
etc., then the burden is on him to prove this matter of avoidance. 1868. A&at 
Bank v. JDiayle (9 B. 1. 76) XI, 219. 

94. Parol erldenoeb In an action by the payee against the maker of a 
promissory note, absolute on its face ; Tield^ that parol evidence was inadmissi- 
ble to show that it was conditionaL 1870. Walker v. Oroftford (56 IlL 444), 
Vm, 701. 

96. The admissibility of parol evidence, in relation to conmxerdal p^Mr, 

^considered. 1872. (MocfdocA; v. (^oiin^ (85 N. J. 517), X, 256. 

96. A. and B. the indorsers of a promissory note, agreed verbally, at 

the time of the indorsement, that they would be jointly liable in case the maker 
failed to pay Seld, that the agreement was provable and enforceable. 1871. 
Base V. Espy (66 Penn. St 481), Y, 894 

97. The contract of indorsement is not within the rule which excludes 

proof to alter or vary the terms of an expreae agreement. lb, 

98. Zdmitations of action. The statute of limitations begins to run from the 
date of a promissory note, payable on demand, with interest. 1872. Wheeler 
T. Warner (47 N. Y. 519), VII, 478. 

99. Upon a promissory note payable in installments, an action of 

assumpsit may be maintained for each installment as it becomes due ; and 
the statute of limitations then begins to run. 1872. Bueh v. SUnoell (71 Penn. 
St. 208), X, 694. 

100, An oflfor to pay in confederate money will not revive a note barred 

by the statute of limitations. 1872. SimorUon v. Clark (65 N. C. 526), VI, 752. 

101. It seems that a payment by the principal jmaker of a promissoiy 

note, before it has become prescribed, will not prevent the running of the 

stetute as to a co-maker who is surety. 1872. KrUghi v. OlemenU (45 Ala. 89), 

VI, 698. 

X. Dbfbkbes. 

102. Where the maker's signature is procured by fraud. Where a per^ 
son signs a paper, believing it to be an ordinary contract for service, which 
afterward proves to be, or to contain, a negotiable promissory note, such person 
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haTing exercised reasonable precaation and prudence to avoid fraud and impo- 
■ition, is not liable on tbe note to an assignee before maturity. 1870. Taylor 
Y. AtehiBon (54 m. 196), Y, 118. 

103. Defendant was induced bj fraud, and without negligence on his 

part, to sign a promissory note, thinking it was a contract making him an agent 
for the sale of a patent haj fork. ffM, that the note was void in the hands of 
a bona fide purchaser for value before maturity, 1871. Oibbs v. Linabury (22 
Mich. 479). VII, 675, and note, 685. 

104i In an action on a promissory note by a bonafideholdeT for value 

before maturity against the maker, JiM, that it is a good defense, that the 
signature of the maker to such paper was obtained by fraud as to the char- 
acter of the paper itself, and that the maker was ignorant of such character, 
and had no intention of signing it, and was guilty of no negligence in afilxing 
his signature, or in not ascertaining the character of the instrument. 1871. 
Walker v. Egbert (29 Wis. 194), IX, 548, and note, 554. 

106. Defendant made a promissory note, being fraudulently induced by 

the payee to suppose that he was signing an instrument of a different character. 
Meld, that the note was void in the hands of a bona fide holder for value 
before maturity. 1878. Brigge v. EtoaH (51 Mo. 246), XI, 445, and tufU, 449. 

106. A person who is induced to sign a promissory note, through the false 

and fraudulent misrepresentations of another, believing it to be a contract in 
relation to services, is, nevertheless, liable thereon to a bona flde holder who 
takes it before maturity. 1870. Douglas v. Matting (29 Iowa, 498), IV, 288, see 
contra, n&te^ 240. 

107. The &ot that there was no delivery of a promissory note to any per- 
son by, or on behalf of the maker, is no defense to an action on the note by a 
bona flde holder, for value, who received it before maturity. 1871. Einpon 
V. Wohlford (17 Minn. 289), X, 165. 

108. Fraudulent possessston and oiroiilation. A. executed a promissory 
note payable to B., or order, but did not deliver it. Subsequently B. took the 
note from the possession of A., against his previous direction and without his 
knowledge, and put it into circulation. ffeld,%hA% A. was not liable thereon 
e^entoadcma^holder. 1870. BtirMmv. jffi»n(in^((m(21Mich.415),IV,497. 

109. Dtrendon — ervldenoe. In an action on a promissory note, brought by 
the indorsee against the indorsers, the defense was that plaintff, for G. & E. the 
makers of the note, paid the amount of it to the defendants, the holders, and 
that after such payment, and after the note had been delivered to plaintiff 
for C. & R, defendants, at plaintiffs request, indorsed it, with the express under- 
standing that the indorsement was to be 'used by plaintiff only as evidence to 
0. & E. that he had paid the note. Held, that parol proof of this defense was 
admissible 1871. iforriff v. j^ouroe (21 Ohio St. 155), VIII, 46. 

lia In an action on a promissory note by an indorsee against the indorser, 

defendant proftad that the note was indorsed for the accommodation of the 
maker, to take up another note, which the defendant had indorsed for him ; 
that the maker did not so use it, but deposited it in a drawer, intending to 
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destroj it ; that plaintiff, bj her agent, took it from the drawer without author- 
ity, and afterward retained it, with the aoquiesoence of the maker, as eecuritj 
for other notes against him, and that no one ever received anj consideration 
for the note in suit. Held, that this was a good defense. 1871. Bovfman y. 
Van Kuren, (29 Wis. 209), IX, 554. 

111. A note made on Sunday, but dated on a secular day, is valid in the 
hand of a Inma fide holder. Oramon v. Oou (107 Mass. 489), IX, 46. 

112. Ibitle of plaintiff. In an action against the maker, on a promissory note 
payable to bearer, the defendant may show that the plaintiff had no title to the 
note at the time he brought the action. 1872. Rnwy y. 8dmng (24 Mich. 
282), IX, 122. 

113. Regular oourse of business. A. obtained defendant's promissory note 
by fraud. On disooyering the fraud defendant demanded a return of the note. 
A. refused to return it, but, before its maturity, indorsed it to plaintiff, who 
had no knowledge of the fraud, in trust for A.'8 creditors, and the balance for A.'s 
wife. Held, that plaintiff did not take the note ** in the regular course of bus- 
iness,'* and that it was open to defense of fraud. 1870. Rob&rt$ y. Hall (87 
Conn. 205), IX, 808. 

114. Vendee's note — erWdenoe. In an action on a promissory note given 
for the purchase-money for the conveyance of lands with covenants of war- 
ranty, evidence of the grantor's want of title is inadmissible, there being no sug* 
gestion of fraud, of eviction, or of insolvency. The grantee must rely upon 
the covenants in his deed. 1870. Ouiee v. Selleri (43 Miss. 52), V, 470. 

116. But when a purchaser of land, upon taking a bond for title, gives in 

payment therefor a note expressing on its face that it is so given, the note 
itself will be notice of the vendee's equity in case the title of the land shall 
prove defective, and an assignee or holder of the note cannot, in case of such 
defect in the title of the land, recover on the note though he took it before it 
became due. 1871. J5r<M«ird v. JTimftotf (65 N. 0. 175), VI, 789. 

116. Promise of indorsee. To an action of assumpsit by indorsee against in- 
dorser of a negotiable promissory note, the defendant pleaded in bar that, at the 
time of the indorsement, plaintlflb orally promised, in consideration that defend- 
ant would indorse in blank and omit from the indorsement the words " without 
recourse," that they, said plaintiffs, would never have recourse to said defend- 
ant, but would save him harmless from all liability on the note, and that in 
consideration of said promise defendant indorsed the note in blank. On 
demurrer, held, that the plea was insufficient. 1871. Dale v. Gear (88 Conn. 
15). IX, 858. 

117. A judgment against an indorser upon a note held as collateral 
security for such indorser's individual note, and settlement of claim against 
indorser upon such judgment, the judgment being thereupon assigned to 
the indorser, will not bar a recovery against him upon the individual note. 
1869. Bwmheimer v. HaH (27 Iowa, 19), I, 209. 

118. Between belligerents. Defendants were copartners, doing business 
both in Savannah and New York. Held, that a bill of exchange drawn dur- 
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ing the war, by the firm in Savannah, on the firm in New York, was void. 
1870. Woodi V. Wilder (48 N. Y. 164), I, 684. 

119. By aooommodation indoner. A bill of exchange was drawn, accepted 
and indorsed, with blanks for the date, amount and time it should run, and, in 
this condition, was delivered by the drawer and acceptor to one to whom they 
were indebted, to be used in renewal of a bill previously given by them on 
account of such indebtedness, with instructions to fill up the new bill with 
the proper date, amount and time upon the maturity of the former bill. Held, 
that the fact that the drawer and acceptor were solvent when the bill was 
drawn, accepted and indorsed, but were insolvent when the bill was filled up, 
constituted no defense to an action brought against the accommodation in- 
dorser by one who so received the bill and filled up thei blanks with full 
knowledge of all the facts. FeU&n v. MuncU National Bank (84 Ind. 851)» 

vn,a35. 

120. Ckmaideration — alteration — dnmkennMi. In an action by a holder 
in good faith against the maker, on a promissory note given for an interest 
in a patent right, JiM, (1) that evidence of the worthlessness of the patent was 
inadmissible under the general issue ; (2) that the maker was not discharged 
nor his liability affected by the addition of the name of another as surety ; 
(8) that the drunkenness of the maker was not a defense in the absence of 
proof of fraud, or his absolute incapacity ; and (4) that the note being fair on 
its face, it could only be impeached in the hands of a holder for value, by evi- 
dence of bad f^th. 1872. iAO^rv.i^n^ (26 Mich. 249), Xn, 806. 

12L A pnomlse to extand the time of the payment of a promissory note 
made after maturity and without consideration, cannot be enforced, and such 
promise, founded on an increase of interest to a usurious rate, is likewise with- 
out legal consideration and void. Ivss v. Bodey (85 Md. 262), YI, 411. 

122. In an action on a promissory note the defense was that defendant 

had paid the accrued costs of a former action on promise of discontinuance and 
of an extension of time for payment of the note, and that this action was 
brought before such time had expired. Held,%hA% the promise was void for 
want of consideration, the plaintifTs right, in the former action, to costs not 
being denied. 1871. ParmeUe v. ThampBon (45 N. Y. 58), VI, 88. 

XL Payment. 

123. Payable in gold. A promissory note payable, in terms, in American 
gold, or executed subsequent to the passage of the legal tender act, is not 
discharged by a tender of United States treasury notes. 1870. McQoan t. 
.69UrA;(54m.408),y,122. 

12^ A promissory note, payable in ** gold coin or the equivalent thereof 

in United States legal tender notes," is discharged by a payment in legal tender 
notes, doUar for dolUr. 1870. ifitf^m^A v. ^{A>r(2 (82 Tex. 457), Y, 249. 

126. Pounds sterling. The defendant accepted, payable in Boston, a bill of 
exchange for £100, drawn in London. EM, that he was liable to pay only at 
the rate of $4.84 per pound in treasury notes. 1860. Cory v. Cawrtenay (108 
. 816), IV, 559. 
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126. Depodt in bank. Defendant proposed to paj his note to plaintiff, 
but at plaintiiTfl reqneet the note was renewed, apon the understanding that it 
should be deposited in bank for collection. Subsequently defendant deposited 
in his own name the amount of the note in the bank, which was burned, with 
the contents, before the note had matured or been deposited. Held, that de- 
fendant was liable for the amount of the note. Moses ▼. Trice (21 Gratt, Va. 
656), Vin, 609. 

127. Note not payment. A promissorj note given for a debt does not 
operate as an extinguishment or payment of the debt, unless it be so accepted 
bj the creditor, and a note in renewal is but a continuation of the debt, and if 
it is not paid at maturity, the creditor may sue upon it, or upon the original 
cause of action. lb. 

128. Note due bank. The maker of a note due a bank has the right to pay 
it in bills issued by the bank. 1873. BlaurU y. WtncUey (68 N. 0. 1), XU, 616. 

Xn. Intbrbst. 

129. How oompnted. Where a promissory note is made payable at a given 
time after date, with interest payable semi-annually, interest may be compu- 
ted, in making up the judgment, on all installments of interest overdue and 
remaining unpaid ; but no installments of semi-annual interest will be con- 
■idered as due after the maturity of the note, because, after that, both the 
accruing interest and principal are due, not on any particular day, but 
every day until they are paid. 1868. Wheatap. v. Pike (9 B. L 182), XI, 227. 

130. Interest on unpaid interest. Where a promissory note is given with a 
stipulation that the interest is to be paid annually, or semi-annually, the maker 
is chargeable with interest at the like rate upon each deferred payment of 
interest. 1868. Bledsoe v. Ifixon (69 N. C. 89), XII, 642. 

131. Aotion for interest after payment of principal Where a promissory 
note contains a provision for interest, an action may be maintained for the 
interest after the principal has been paid. 1869. Bobbins v. Cheek (82 Ind. 
828), n, 848. 

XUL Law of flaob. 

132. Place of payment A bill drawn in Illinois, and delivered to drawee 
in New York, is governed by the law of the latter place, but if in good faith 
it is made payable in the former State, any rate of interest, not exceeding that 
there allowed, may be reserved. 1871. Freese v. BrovmsU (85 N. J. 285), 
X, 289. 

133. Irfiw as to acceptom and indorsers. As to the acceptor, the place of 
payment, in the absence of other controlling circumstances, will be his place 
of residence or his address on the face of the bill, but the contract of the 
drawer is, that upon default of the acceptor and notice, he, the drawer, will 
pay where he drew the bill, and each indorser is liable according to the law of 
the place where he indorses. lb, 

134L Interest A promissory note made in New Hampshire payable, with 
interest annually, to a payee resident of that State, is to be construed accord- 
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ing to the Uw of that State ; and compound interest on such a note is reooyer- 
able in an action in Maine, bj an indorsee — that being the law of interest of 
New Hampshire in such cases provided. 1870. Stiekney y. Jcrdan (58 Me. 
106), IV, 251. 

136. liaw of forum. In an action in Connecticut, against the indorsee of a 
promissory note, made and indorsed in New York, when it was made payable, 
hMt that evidence of a special parol agreement that the indorsement was only 
for coUection, was admissible, although by the law of New York, a parol con- 
tract cannot be introduced in evidence to change the legal import of a blank 
indorsement. 1869. Douin&r y. OAe$ebr<mgh (86 Conn. 89), 17, 29. 

XIV. Lost and stolen paper. 

136. ZfOst. An action at law will not lie on a lost negotiable promissory note, 
1871. Moms v. Trice (21 Gratt, Va. 556), VDI, 609. 

137. A bank discounted a draft on the faith of a letter of credit from the 

drawee and the draft was unayoidably lost in the course of transmission to the 
special indorsee of the bank. Held, that the bank could recover of the drawee 
in equity, on offering indemnity against the draft. 1869. Savannah National 
Bank v. ffaskin$ (101 Mass. 870), IH, 878. 

138. In an action on a lost promissory note, the defense was that defend- 
ant had given $800 and a new note to plaintifTln satisfaction of the lost note. In 
reply to this defense, plaintiff alleged that he had been induced to accept the 
1300 and the new note by defendant's fraudulent representations. The judge 
ruled that plaintiff could not recover unless he had, before bringing his suit, 
offered to return the new note and the $300. Held error, and that it was suffi- 
cient that the new note be brought into court ready to be given up or canceled 
on the trial ; also, that the $800 need not to be produced at all, as it was paid 
upon the lost note. 1871. Miller v. Woods (21 Ohio St. 485), VIII, 71. 

139. Stolen. The purchaser for value, without fraud or bad faith, of stolen 
negotiable paper, obtains good title thereto ; and even negligence on his part 
will not impair his title. Weleh v. Sage (47 N. T. 148), Vn, 428. 

XV. NON-NBOOTIABLB PAPER. 

140l OoDoanrent independent promise. The maker of a non-negotiable 
promissory note signed and delivered to the payee, to enable him to negotiate 
it, a separate writing, as follows : ." This is to show that the note ♦ ♦ ♦ is 
all right and will be paid when it comes due." The note was assigned, and, 
after it became due, the assignee, upon the promise of the maker that he would 
pay it at a specified time, forbore to sue. In an action on the note by the 
assignee against the maker, held (t), that, notwithstanding the writing, the de- 
fense of want of consideration and fraud would be valid (Blliott, J., dissent- 
ing); but (2) that the promise constituted a new and enforcible contract. 
(Gregory, Ch. J., dissenting.) 1870. Jaqua v. Montgomery (88 Ind. 86), Y, 
168. 

14L Whor« a person, not a party to a non-negotiable note, indorses it in 
blank at the time it is made and delivered to the payee, for the porpose of 
8 
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giving original validity and securitj to the contract, held, that such person is 
liable apon the note as a joint-maker, and that his contract is not void under 
the statute of frauds as being without a consideration expressed. 1870. 
Eoughtcm v. Ely (26 Wis. 181), VII, 62, and note, 68. 

XVI. Forged pafbb. 

142. When drawee estopped. Where the drawee of a bill to which the 
name of the drawer has been forged, accepts or pajs it in the hands of a h<ma 
fide holder, he is bound by the act, and can neither repudiate the acceptance 
nor recover the payment. 1871. NcUumal Park Ba/nk v. Ninth Natkmal Bank 

46 N Y. 77). VII, 810, and note, 813. 

143. Plaintiff's agent forged his indoraement upon a check payable to 
plaintiff's order, and transferred it for value to defendant, who collected the 
amount of it from the drawee. Held, that plaintiff could recover the amount 
of the check from defendants. 1871. Buckley v. Second National Ba/nk (85 
N. J. 400), X, 249. • 

144. Writing note over signature. A wrote his name upon a piece of blank 
paper at the request of B, who afterward, without the knowledge or consent 
of A, wrote a promissory note over the signature. In an action on the note by 
an innocent holder, held, that the instrument was a forgery, and that A was 
not liable thereon. 1870. CauUdne v. Whider (28 Iowa, 495), IV, 236. 

146. Detaching condition. The detachment of a written condition made at 
the same time, and upon the same paper, from a promissory note, if alter- 
ing its character and done fraudulently, is forgery. 1869. State v. Stratton 
(27 Iowa, 420), 1, 282. See, also, WaU v. Pomeray (20 Mich. 425), IV, 895 ; Bene- 
diet V. Cwoden (49 N. T. 396), X, 382, and note, 389. 

146. Forged renewal note^ The receipt of a new promissory note, a signa- 
ture to which is afterward found to be forged, does not operate as a payment 
of the original note or an extinguishment of the right of action thereon. 1870. 
Goodrich v. Iracy (48 Vt. 814), V. 281. 

147. Appellant, for M.'s accommodation, indorsed his note, which was 

discounted by appellee, with the knowledge that it was an accommodation note. 
At its maturity M. presented a second note, purporting to have appellant^s 
indorsement thereon, which was accepted in good faith by the appellees as a 
substitute or renewal of the first note. M. was insolvent. Appellant's indorse- 
ment on the second note was a forgery. In an action on the first note, hM, 
that appellant was not discharged. 1871. AUen v. Sharpe (37 Ind. 67). X, 80. 
See Banks and Banking ; Bond ; Pabtnsrship ; Ububt. 

BONA FIDE PURCHASER — /S^Vbndob and Pubchasbr. 

BOND. 

1. Signature prooored by fraud. An illiterate man signed a bond being 
induced thereto by the fraudulent representation that it was a petition. Held, 
that he was not liable thereon although the obligee was not aware of the fraud. 
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1871. SchuylkiU Otmnty y. Oopky (67 Penn. St. 886), V, 441. See S. P. Bills 

AUD NOTB8. 

2. The raretles to a bond are not holden if it be not exeoated by the person 
named as principal. 1871. EusseUY. AnnabU (109 Uaaa.n),XJI,Wi. 

3. Stolen. A purchaser for value, without fraud or bad fidth, of stolen 
necrotiable bonds, obtains good title thereto. 1872. Welch ▼. 8age (47 N. T. 
148), Vn, 438. 

4i Good fidth of porchaser. Plaintiff made advances upon coupon bonds^ 
payable to bearer, which had no certificates attached when he received them. 
A clause in the bonds stated, in effect, that upon the surrender of the cwiificate 
and bond the holder was entitled to full paid preferred stock. HM, that the 
absence of the certificates was not of itself sufficient to charge plaintiil with 
want of good faith. A 

6. Ck>apons negotiablei It is settled by the current of American authorities 
that a coupon bond is negotiable, and that its coupons maj be detached and 
negotiated separately by simple delivery, and sued on separately from the bond 
and this after the bond itself has been paid and satisfied, as well as before. 
1866. Natumal Exehange B'k v. Hartford, etc., R. B, Oo.{SKL 876), V, 582. 

6. A coupon once detached and negotiated, ceases to be a mere incident 

of the bond, and becomes an independent claim, and its amount, with interest 
after demand of payment, is recoverable under a general count in debt. lb. 

The coupons of government bonds are negotiable instruments, and conver- 
sion will not lie against one who has received, as agent, in good faith, and has 
sold, stolen coupons and has turned over the proceeds to his principal. 1869. 
JBjpoaner v. ffolmci (102 Mass. 608), in, 491. 

BOND (OFFICIAL) — See Offiokb. 

BOUNDARY. 

1. Whflre the legal line between two towns differs from the line universally 

leoognixed by the inhabitants of the towns, a deed describing a boundary in 

terms equally applicable to either line, contains a latent ambiguity, which may 

be cleared up by oral evidence. 1868. Putnam v. Bond (100 Mass. 68), 1, 82. 

2. Although the presumption would be that the deed conveyed to the legal 
line, that presumption would be rebutted by proof that a different line had 
been adopted and universally recognized by the inhabitants of the two towns. lb, 

3. There is no absolute presumption of law that parties to a deed intend to 
govern themselves by a boundary line adopted by town or town officers, and 
which does not accord with the legal line ; and where the words which they use 
are equally applicable to either, it is for the jury, upon a consideration of all 
the circumstances, to determine which line was actually meant lb. 

4. A parol agreement made between the proprietors of adjoining lands to set- 
tle a doubtful boundary line, if acted upon for a long period mutually, will be 
binding, although the period is not equal to the " twenty years " sufficient 
to establish adverse possession. 1870. Smith v. HamUUm (20 Mich. 488), IV, 898. 
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BREACH OF PROMISE OF MARRIAGE --/SIm Mabbiaob. 
BRIDGES — See Highway. 

BROKER. 

1. Real aitaU: oommlaaioiuu A broker employed to sell real estate moBt 
produce a person who oltimatelj becomes a purchaser before he is entitled to 
his commissions, unless his failure to do so is occasioned bj the fault of the 
vendor. 1869. Bieharda ▼. Jaekeon (31 Md. 250), 1, 49. 

2. The defendant employed a broker to sell certain real estate for a fixed 

compensation, advising him of his title ; the broker found a customer and 
brought him to the defendant, but no sale was affected on account of the 
defective condition of defendant's title. The property was afterward sold by 
the defendant, at auction, to a third person, and brought a higher price than the 
said customer had once offered. Held, that the broker was entitled to no com- 
pensation on the contract for services. 1869. Tombs v. MeoDonder (101 Mass. 
255), m, 849. 

3. A party having employed a broker to sell real estate, may notwith- 
standing, negotiate himself, and, if he does so without any agency of the broker, 
he is not liable to the latter for a commission. To entitle the broker to his 
commission, he must be an efficient agent in, or the procuring cause, of the 
contract. 1872. ifbC^JoM v. PaiTW (49 N. Y. 561), X, 481. 

4i The defendant sent a proposal to a broker in these words : " If you send 

or cause to be sent to me, by advertisement or otherwise, any party with whom 
I may see fit and proper to affect a sale or exchange of my real estate, above 
described, I will pay you the sum of $200." The broker found a person who 
proposed to purchase the property, but the sale was not effected. Held, that 
the broker was not entitled to compensation. 1869. Walker v. Tirrel (101 
Mass. 257). m, 852. 

6. Authority. H. told A. to sell certain lots for $2,000. Held, that this 
was no more than a mere authority to A. to find H. a purchaser at the price 
named, and did not authorize him to execute a contract of sale to D., the pur 
chaser whom he found. 1870. Duffy v. Hobeon (40 Cal. 240), VI, 617. 

6. Stock broker. A broker who purchases stock for another broker, whom 
he has reason to believe to be acting as agent, although for an unnamed prind- 
pal, cannot hold the stock or its proceeds to secure the payment of a balance 
due him by such other broker. 1870. Fieher v. Brown et al. (104 Mass. 269), 
VI, 285. 

7. Where a broker purchases stock, through a correspondent, in pursu- 
ance of orders from a customer, and in the usual mode of dealing, but the certifi- 
cates are not called for nor the stock paid for, the broker after waiting a reasona- 
ble time, may sell or cause to be sold, the stock so purchased, on notice to the 
customer, and recover for the loss, if any, from the customer. 1869. Boeen- 
etoek V. Tormey (82 Md. 169), lU, 125. 

See BAiLMENt. 
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BUILDING CONTRACT — ifi^ Cohtbact. 

BURDEN OF PROOF. 

1. The burden is on the proponent of a will, not only to proye the due 

execution thereof, but alBo the teatamentary capadty of the testator. 1870. 
WUUami ▼. Bobmion (42 Vt. 658), 1, 869. 

JBee Cbdcinal Law; Vehdob Ain> Pubohasbb. 

BUBQLABT — /SmCbimikal Law. 

BY-LAWS — /8^ COBPOBATION. 

CAPITAL— /8^ Tbubt. 

CARRIER. 
L Oabbiebb of pbopebtt. 

1. General principles. 

2. Obligation to carry. 

8. Limitation of liability by eontracL 
4 DeUtery by carrier. 
6. TomUnation of UabilUy. 

6. Liability beyond Une. 

7. Connecting Une$. 

8. Expreee companies. 

n. CABBIBRS of PA8BBNOEB8. 

1. C^enoral prineiplee. 

2. Liability for negligence in earrging. 
8. Paeeengefe baggage. 

4 Drover^e ticket. 
m. Cabbibbs of cattlb. 
IV. Cabbibbs bt sea— /SSm Ship and SHXPPme. 
V. Liabilitt fob KEoiiiOBNOB — 5m Nbgliobkob. 
YL Liabilitt fob bebtabtb — /Sm Masteb Ain> Sebtabt. 

L Cabbibbs of fbopbbtt. 
1. General prindplee. 

1. Who are — tow-boats. In Pennsylvania steam tow-boats or tugs are not 
oommon carriers as regards the vessels they have in tow and their cargoes. 
1870. Brown v. Olegg (68 Penn. St. 51), m, 522. 

2. Fenryman. One who keeps a ferry for his own use and for the conveni- 
ence of customers to his mill, but who charges no ferriage is not a oommon 
carrier, and is only bound to ordinary diligence. SeffY. Dunn (42 Ga. 528), V, 
544 See Fbbbt. 

3. B xp re ss companies. Express companies engaged in carrying goods for 
hire, but in conveyances owned and operated by others, are common carriers. 

1870. Ihristenson v. American Ekoprees Co. (15 Minn. 270), II, 122, and noU. 
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4. To oarry wlOioiit pref«r«iioe. The defendants contracted with the Easl^ 
em Express Company to give the latter a certain share in the baggage and 
mail car attached to passenger trains for the carriage of their goods, and agreed 
not to let any similar space in anj car attached to passenger trains to any other 
persons or express carriers daring the continuance of the contract. Pl^ntiff's, 
another express company, offered packages to be transported on defendant's 
passenger trains, which the defendants refused to receive or transport. HM, 
that the defendants were liable to plaintiffs for such refusal. 1869. New Bfnif- 
land Express Oo, y. Maine OentrcU B. B. Co. (57 Me. 188), II, 81. 

6. Preference as to wharfagOi Plaintiff was accustomed to ship coal by 
defendants' railroad for transportation beyond their line upon the Delaware 
river. Defendants had also allowed plaintiff, for a certain consideration, to 
use their wharf at the river terminus of the railroad ; but, subsequently, there 
not being room for all the shippers, they denied plaintiff the wharf fkdlitiee, 
while they allowed others to use the wharf. HM, that although transporta- 
tion by defendants, common carriers, was necessarily open to the public with- 
out discrimination, yet wharfage was within the discretion of defendants, and 
a mandatory iig unction would not lie compelling them to allow wharfage 
facilities to plaintiff as well as others. 1871. Audenried v. Philadelphia db 
Beading BaOroad Co. (68 Penn. St. 870), VIII. 195. 

6. Custom or usage will control the general law of liability of common car- 
riers. 1871. MeMasters v. Pennsylvania R B, Oo. (69 Penn. St. 874),VIII, 264. 

7. Ziex loot When a contract is made in one State to transport goods over 
a line extending through two or more States and the goods are lost, the rights 
of the parties will be governed by the laws of the State where the loss hap- 
pened. Barter v. Wheeler (49 N. H. 9), VI, 484 ; Gray v. Jackson (51 N. H. 9), 
Xn, 1 ; but see, as to passengers, Dyke v. Erie By. Co. (45 N. T. 118), VI, 48. 

8. Interest on reooTrery. In case of loss for which the carrier is found to be 
liable, interest is recoverable upon the value of the property from the day of 
its loss. 1869. MoU v. Chicago, etc., B. B. Co. (27 Iowa, 22), I, 212. 

9. Notice to agent A carrier is not bound by notice to his agent unless it 
relates to his particular business, and is given when he is acting within the 
scope of his authority. 1869. Congar v. Chicago, etc.. By. Oo. (24 Wis. 157), I, 
164 

O. Uability for goods missent Where the consignor of goods is guilty 
of negligence, in not properly marking their destination upon tiiem, common 
carriers are not liable for injuries arising from their being missent. 1869. 
Congou V. The Chicago A Northtceslem Baiheay Co. (24 Wis. 157), 1, 164 

11. DeUvery to canler by Tendor. A carrier, designated by the buyer, 
may receive the goods purchased, so as to make a compliance with the statute 
of frauds. 1871. Orossy. aDonnell(U Jil.Y.Wl),lY, 121. 

12. Where the contract of purchase is silent as to the method of delivery, 

ft delivery, by the vendor to a common carrier in the usual oourse of bnsinees, 
transfers the title to the vendee. 1870. Magruder v. iShige (88 Md. 844), III, 
177 
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13. Stolen good! — may be reoorered from oarxier. . The owner of goods 
which haye been obtained from him bj f raad and have been placed in ehaige 
of a carrier, may recoyer them from the carrier. BoMeU y. Spoffard (45 N. T. 
887), VI, 101. 

14. ZJan for freight. A carrier's lien on goods transported is only oo^xt^- 
siye with his right to daim and recoyer freight. Therefore, where carriers 
haye, by delay in transporting and deliyering goods, injured the consignee to 
an amonfit equal to their charge for freight, their lien ceases, and the con- 
signee may maintain repleyin for the goods without paying or tendering the 
freight. 1869. Dyer y. The Grand Trunk Railroad Oo, (42 Vt 441), 1, 850. 

16. One who carries property for the oonyenience, and at the request of 

the bailee thereof, has no lien thereon for seryices as against the owner. 1871. 
OiUtm y. Choinn (107 Mass. 126), IX, 18. 

2. ObUgaHon to carry, 
16. Damages for negleot to forward. Where a common carrier, from neg- 
ligence, omits to transport merchandise within a reasonable time, and its mar- 
ket yalue falls in the mean time, the measure of damages is the difference in 
its yalue, at the place of deliyery, at the time it ought to haye been deliyered, 
and at the time of its actual deliyery. 1871. Ward y. The Nm York Central 
RaUroad Oo. (47 N. T. 29), VII, 405. 

17. The plaintiff haying a lot of wool which he had contracted to sell at a 

certain price, deliyerable in B., called upon the agent of defendants, conunon 
carriers, and told him that he wished to send it to B. immediately, and that it 
was sold if it could be forwarded at once. The agent told him that it should 
go without fail. The plaintiff deliyered it accordingly, but the defendants 
neglected to forward it for several weeks, during which time it depreciated in 
yalue, and on its arrival in B. the purchaser declined to receive it on account 
of this delay, and the plaintiff was compelled to sell it at a diminished price. 
EM, that plaintiff could recover damages for the depreciation in its market 
yalue, and also for the loss of his chance to sell. 1860. Doming v. Orand 
Trunk Railway Co. (48 N. H. 455), n, 267. 

18. Pexishablo urapet iy — delay in transportation — military possessfon — 
damages. In an action against defendants, as common carriers, to recover dam- 
ages occasioned by an alleged neglect of duty in failing to deliver a number of 
car loads of com at Cairo, Illinois, within a reasonable time after receiving it 
for transportation, whereby it became heated and of little value ; held (1), that 
defendants were not discharged from liability under a clause in the receipt re- 
leasing them from loss on " perishable property," corn not being such in the 
commercial sense ; (2) that it was no defense that the military authorities of 
the United States had ordered defendants to give a preference to the property 
of the government in transportation, where they failed to show any interfer- 
ence on the part of army officers which prevented them from sending this 
oom forward in the usual time ; (8) that it was no defense that the track at 
Cairo was obstructed with cars filled with rejected government oom, where the 
evidence showed that, immediately after the rejection of such oom, the gov- 
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emment officers oeaaed to control it, and it relapsed into the hands of defend- 
ants, who could have unloaded it in a day or two ; (4) that if the com was shipped 
under a special contract, the contract price should be taken as the basis for 
estimating the damages ; otherwise the market price at Cairo at the time the 
com ought to haye arrived, must goyem. 1870. lU, OerU. B, B. y. McOlcUan 
(54 m. 68), V. 88. 

19. Where usual route is obstmotod. Plaintiff shipped goods at Irvineton, 
Penn., to be transported to Boston by defendants, common carriers, aiM reoeiyed 
a bill of lading oontidning a condition that '* this merchandise may be carried 
in box cars, covered skeleton cars, or open platform cars ; if destined beyond 
Philadelphia, it may be transported by water, in vessels, boats, bargee, or light- 
ers, and if so destined to any point beyond, the same may be intrusted or 
delivered in the cars of this company, or otherwise, to any other railroad or 
transportation company or agent," etc. The usual route of defendants was by 
rail to Philadelphia, and thence by water to Boston. HM, that defendants were 
not bound to send the goods by rail from Philadelphia, when there was a tem- 
porary obstruction in the water communication. 1871. Empire TraiMportaHan 
Oo, v. WaUace (68 Penn. St. 802), VUI, 178. 

8. nmitoHon of liability by contract. 

QO, May limit liability. A common carrier may, by special contract, avoid 
or limit his liability at common law as an insurer of property intrusted to him 
against loss or damage by fire occurring without fault on his part. 1868. 
Qraee v. Adams (100 Mass. 505), 1, 181. 

21. Presumption as to knowledge of contents of reoeipt A receipt in proper 
form delivered to the plaintiff by the defendants as their contract, with the 
terms and conditions expressed in the body of it in a way not calculated to 
escape attention, and its acceptance by the plaintiff at the time of the delivery 
of his package, without notice of dissent, authorised the defendants to infer 
his assent to the' terms. lb. 

22i The plaintiff, a passenger in a railway car, delivered to the messenger 

of a baggage express two checks for two packages of baggage, which the messen- 
ger agreed to transport from the railway terminus to another point, and deliver 
to plaintiff. At the time of taking the checks, the messenger entered their 
numbers on a printed form, purporting to be a receipt containing certain stipu- 
lations, limiting the company's liability, and handed it to the plaintiff. The car 
was dark, so that it would have been impossible to read the stipulations, and 
plaintiff did not read them. The stipulations were in small print, but a direc- 
tion to read this reoeipt was in conspicuous print. Held, that the plaintiff was 
not presumed to know the contents of the receipt, or to assent to them. 1870. 
BUmom v. J)odd (48 N. T. 264), UI, 701. 

23. Pl^ntiff delivered to defendant for transportation a trunk, and re- 
ceived a receipt which provided that the plaintiff, in case of loss, should not 
demand beyond the sum of fifty dollars, fixed as the value of the article for- 
warded, unless otherwise expressed. Held (1), that it was a presumption of 
law that plaintiff was acquainted with the contents of the reoeipt, and (2) 
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HhtA bj accepting Uie receipt the plaintiff aaeented to and was bound by its 
conditions. 1870. B^&r ▼. Dinitnare (51 N. T. 166), X, 675 ; Bee, howerer, 
Frankenb0rg ▼. lU. Cent. B, B. Go. (54 111. 88), V, 92. 

d4i Bat a passenger is not preeamed to know or assent to a printed 

notice in his ticket limiting the weight and yalue of his baggage. 1872. BawBon 
V. F^nn. B.RCh,(4a N. T. 313), VUI, 548. 

26. Cannot oontraot against negUgenoa. A common carrier cannot, by con- 
tract, relieve himself from liability for the loss of goods delivered to him for 
transportation, which has been occasioned by his own or his servant's negligence, 
however slight, or where such negligence has in any degree contributed to 
BQch loss. 1871. lOMgan amthem, €U^B.ROo. v. Eeaton (87 Ind.448), X, 88, 
and Mie, 06. 

26. The plaintiff shipped goods over the defendants' railroad. By a danse 

in the bill of lading, the defendants were released from liability from damage 
or loss to any article from or by fire or explosion of any kind. The goods were 
destroyed ^hile on one of defendants' trains, by fire, which caught from a spark 
from the engine of the train. £Md, that the defendants were not, by the stip- 
olation in the bill of lading, released from liability for loss arising from its own 
negligence. 1870. SMnweg v. Erie BaHway (48 N. T. 138), HI, 678. 

27. Where a common carrier receives goods in coarse of throagh trans- 
portation, under V stipulation that it bhall not be liable for "damage or loss by 
fire " it is, nevertheless, liable in case of damage or loss by fire resulting from 
its own negligence ; but affirmative proof of such negligence must be adduced 
to obtain a recovery. 1870. LanA v. Camden dt Amboy B. B. Go. (46 N. Y. 
271), VII, 837. 

28. An oil company shipped a quantity of oil by the Empire Transporta- 
tion Co., under a condition, set forth in the receipt, that the oil company should 
assume all risk, and the transportation company should be released from all 
responsibility for loss or damage. The car containing the refined oil was 
coupled in a train to one containing crude oil, which took fire from sparks 
from the engine, and, on account of a defect in the coupling, could not 
be separated from the car of refined oil, and both were consumed. Held, that the 
transportati<m ccnnpany was liable, notwithstanding the condition in the receipt. 
1870. Empire TraneportaUon Go. v. WameuUa Oii Go. (68 Penn. St 14), 111,515. 

29. A declaration in an actioo on contract alleged that the defendants, 

as common carriers, received the plaintifili' goods for transportation, and that the 
goods were injured while in defendants', custody, through the fault of the 
defmidants. The answer, after admitting the receipt of the goods for trans- 
portation by the defendants as common carriers, denied that the goods were 
ii^ured while in their custody, or while they were- responsible, or by their 
fault, and alleged that the defendants had taken reasonable care of the- goods 
while in their custody, and that they were not responsible for the injury, if any, 
because, by special contract, the risk^of injury had been assumed by the plain- 
tifflk EM, that upon the pleadings actual negligence of the defendants might 
be given In evidence; and that the special contract, if alleged, would not 
exempt the defendants from liability for Injuries caused by their own negll 
9 
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genoe. 18(N^. /Mod Dittrki y. BcHon, Eartford and Brie B, B. Oo. (101 
Maa8.S68),m«502. 

30. ZiOii by fin— burdMi ci proo£ A bill of lading giyen bj a nalioad 
oompanj on receipt of goods for transportation contained the following danse 
" The dangers incident to railroad transportation, ftn and all o^er onaToidable 
accidents, excepted." The goods were destroyed by fire, and, in an action against 
the company to recorer their value, held (1), that the exception of loss by " fire' 
was a limitation npon the common-law responsibility of the company ; (2) that 
the exception was of "fbn," whether wuncidable or not, proyided it was not 
by the negligence of the company ; and (8) that the burden of proof of negli 
gence was upon the plaintiff, the common-law liability being thus changed. 
1871. OoUon y. Ol&veland and PUUburg B. R Go. (67 Penn. St. 211), V . 424. 

31. — ^ When common carriers by water, in their bill of lading made at 
Toledo, Ohio, stipulate to deliyer goods to consignees at Concord, N. H., the 
dangers of naylgation, fire and collisions on the lakes and riyers and the We^ 
land canal excepted, it was held, that this limitation did not extend to losses by 
fireonthe railroads. Barter y. Wheeler (49 N. H. 9), VL 481 

32. Bzooptioiis aiyplyto oonneoting companies --"aU rail'' route— devi^ 
tion. Defendants receiyed goods as the last of a series of connecting railroads, 
the first of which had contract^ with plaintiff to transport the goods "all 
rail," and to deliyer them, "unayoidable accidents of the railroad and fire in 
depot excepted." Seld (1), that thf terms of the contract permitted all neces- 
sary transportation by water, as by ferries, and that the connecting companies 
were entitled to the benefit of the exception in case of loss ; but (2) that as 
defendants' line was out of the usual " all rail " route to destination, and 
required extended transportation by water, some twenty miles, they were not 
entitled to the benefit of the exceptions, but were liable as insurers in case of 
loss by one of the perils excepted. 1871. Maghee y. The Camden and Ambog 
ELB.Oo,(4R N. T. 614), VI, 124, and noU, 182. 

4 DeUo&ry by carrier, 

33. ZMivery to any psnoo. Common carriers deliyer property at their 
peril, and must take care that it is deliyered to the right person, for if the 
deliyery be to the wrong person, either by an innocent mistake or through 
fraud of third persons, as upon a forged order, they will be responsible, and 
the wrongful deliyery will be treated as a conyersion. A qualified refusal, by 
a common carrier, to deliyer goods on demand of one entitled to them, does not 
constitute a conyendon if the qualification is reasonable and in good faith ; and 
where the person making demand omits to produce any eyidence of title to or 
to identify himself as the consignee, it is a question for the jury whether the 
qualification is reasonable, and the true reason for not deliyering the goods. 
1871. MeBnUe y. IheNew Jereeg Steamboat Oo. (45 N. T. 84), VI, 28, and 
note, 80. 

34i The plaintiffs were induced, by representations of one Collins, to send 

goods addressed to " J. F. Boberts, Boxbnry, Mass." The goods were sent oyer 
defendant's line. Collins then went to Boston, and claimed and receiyed the 
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goods of defendant, onder the name of " J. F. Roberts/' which name he had 
assomed for the purpose of getting the goods. There was no sach person as 
''J. F. Boberts," and no person who was known or passed hj that name. Held, 
that the defendants were liable to the plaintiff for the yalne of the goods. 

1870. Whuhw V. Vermont, etc. B. B. Co. (48 Vt 700), I. 865. 

36. Where goods, which haye been fraudulently ordered hj an individual 

in the name of a fictitious firm, and haye been shipped in compliance with the 
order, directed to such firm, are deliyered by the carrier to a stranger, without 
requiring evidence of his identity, the carrier is liable to the consignor for their 
value. 1872. Price v. Owego db Byraouee B. B, Co. (50 N. T. 218), X, 475. 

36. To deliTrer as directed by bOl of lading. A railroad company, bound 
by a bill of lading to deliver goods on payment of freight and " presenta- 
tion of a duplicate" bill, is responsible if it makes delivery without such 
presentation. Such a clause in a bill of lading is for the benefit of the 
consignor. 1870. MeEwen v. Jeffersonmlle, Mddieon and IndianapoHe B. B. 
Co. (88 Ind. 868), V, 216. 

37. DeliTrery according to custom. Defendants, a railroad company, deliv- 
ered a barrel of sugar at a way station where they had no warehouse, but gave 
no notice to plaintiff, the consignee. It was proved that it was the custom for 
consignees, at that station, to be present to receive goods directed to them. 
Held, that a delivery on the platform was a good delivery under the custom. 

1871. McMaei&re v. Penn$ylf>ania R B. Co. (69 Penn. St. 874), VIII, 264. 

38. UaUe for damages for non-dellTrery. Defendant, a common carrier, 
transported goods consigned to plaintiff to the place of destination and there 
stored them in a warehouse, but neither gave plaintiff notice of their arrival 
nor made any effort to find the plaintiff or to give him notice of such arrivaL 
Some few months after plaintiff received information that the goods had 
arrived. In the meantime the goods had depreciated in value. Held, that 
defendant was liable for the' damage plaintiff had sustained. 1872. Zinn y. 
Ifew Jersey Steamboai Co. (48 N. T. 442). Z, 402. 

39. Negligent deUTery — bOl of lading. The plaintiflfs shipped goods by 
vessel of defendants, common carriers, from England for New York, and 
received a bill of lading, providing that the defendants should not be liable 
for loss occasioned, among other things, by " any act, neglect or default what- 
soever of the pilot, master or mariners." On the arrival of the vessel in New 
York, the ofilcer discharging the cargo, without authority from the plaintifb, 
delivered the goods to a carman, who was not empowered by the plaintifRTto 
receive them, and the goods were thereby lost Held^ that the loss was the 
result of the gross carelessness of the defendants, and was not covered by 
the exceptions in the bill of lading. 1870. OuUUmme v. ffamUnurgh, ete., Co. 
(42 N. Y. 212), 1, 512. 

40. DeJiTrery not wt o nsod by wrongiiil attaohmeoft. Goods were taken 
from a common carrier under an attachment against a person not the owner. 
Hdd, no defense to an action by the owner for breach of contract to deliver 
the goods. 1870. Bdwarde v. WuU Line TramU Co. (104 Mass. 159), VI, 218. 
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41. Delhr«7 ci goods marlMd O. Oi IX An agent sold goods on credit. 
The principal sent them marked 0. O. D. The carrier, on the written order of . 
the agent, deliTered the goods without reoeiving the cash. Held, that it was a 
question for the jury whether the suurk G. O. D. was notice to the carrier of 
the agent's want of authority. 4871. Da^UgM Burner Oo, jt. OdJUn (51 N. H. 
56),Xn,45. 

42. DeUrory on oo nn s oHn g track — mandamus. A railroad company 
refused to reoeiye freight at a way station, to be delivered at an elevator five 
hundred feet beyond their terminus, on a track owned by another com- 
pany,\but which they had sometimes used for delivery at the elevator. EM^ 
that a writ of mandamu9 would not lie compelling the company to receive 
freight for such deUvery. 1870. The People v. The Ohieago d AUon RROo. 
(66 m. 96), Vm, 681. 

43. Although a railway company cannot be compelled to deliver freight 

beyond its own line, simply because there are connecting tracks over which it 
might pass by paying track service, but which it has never made a part of its 
own line, yet a writ of mandamue will lie compelling the company to deliver 
at an elevator situated upon tracks operated in common with other companies, 
notwithstanding the delivery may be at an additional expense and the com- 
pany may have contracted with other elevators for exdusive delivery to 
them. 1870. The Chicago d Iforthwedem jS. B,Co, Y.The People ez rd. 
Hmpetead (66 HI. 866), Vm, 690. 

4^ Zden for cartage. Where a common carrier by water, after landing 
goods at the wharf in the city to which they are consigned, voluntarily 
assumes the delivery of them to the consignee at his place of business, no 
lien for cartage arises. 1870. Bichardeon v. Bieh (104 Mass. 156), YI, 210. 

45. Delfrerlng to cooneoting linsb While in the absence of a special agree* 
ment a carrier is only liable to the extent of his route, and for safe storage and 
delivery to the next carrier, yet if he store the goods in his own warehouse at 
the end of his line without delivery or notice, or attempt to deliver to the 
next carrier, his liability as a carrier will continue. 1870. Lawrenee v. 2%e 
Wkwna d a. Petere B. B. Go. (15 Minn. 890), U, 180, and note, 141. 

46. The defendants, common carriers, received for transportion, from a 

connecting carrier, goods marked for M., a point beyond their line. On the 
arrival of the goods at W., the terminus of the defendants' line, they were 
stored in their warehouse, where they were destroyed by fire. Sometime 
previously the defendants, for the purpose of increasing the business of their 
road by drawing off the freight for M. for another road to M., connecting with 
their road at an intermediate point, had agreed with P., another carrier, that 
they would deliver to him all freight consigned to M., provided he would con 
vey it regularly and at certain rates from W. to M., and, in pursuance of* this 
agreement, it was their custom to store all such freight in their warehouse 
until a load accumulated, when P. would send a team and take it. The plain- 
tiffs goods were so stored at the time of their destruction; but no notice 
thereof was given to P. nor to the consignee. In an action to recover the value 
of the goods, Md, that the defendants were liable as common carriers. i&. 
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47. Oaixlin by waA«ir — daUrery by. The plaintifi shipped, at Liverpool^ 
on the defendant's yessel, 881 cases of licorice, consigned to M. at New York. 
The yessel arriyed at New York on the 25th of Aagust, 1860, and M. was noti- 
fied. He paid the duties on 181 cases, and entered 200 cases for warehousing^ 
reeeiying a permit to place them in certain 17. S. bonded warehouses, and 
deliyered on board the ship a permit for the discharge of the goods. The 
defendant was notified that the goods were i>erishable, and must not be put 
out in rainy weather. The defendant's agent promised to discharge them in 
fair weather; and on the 19th of September, he notified the plaintiff's agent 
that if the next day was fine, he would discharge the licorice. On the 20th, it 
rained, in the morning, until 9 o'clock ;• again at 2:80 P. M. ; and from 4'M P. 
M. continued to rain during the rest of the day and night. At 9 ▲. M. the 
defendant's agent began to land the goods upon the wharf, and continued 
until noon, when the consignee was notified. At that time nearly all the cases 
were placed upon the wharf, and all were unloaded before 2 P. M. They oould 
not be remoyed until weighed. 'A weigher arriyed at 2:80 P. M., and finished 
weighing at 5 P. M. The consignee, though using great diligence, was unable 
to remoye the licorice that day, before the warehouse closed, and a portion of 
it was wet and damaged by the rain. MM, that the referee was justified in 
finding, as conclusions of law, that the defendant landed the goods without 
reasonable notice to the consignee to enable him to haye the same weighed, 
carted and protected from the weather ; that he placed the property on the 
dock, with a knowledge of its perishable character, on a day unsuitable to its 
landing and cartage; and that, in so doing, he was guilty of negligence, and 
a breach of his duty and obligation as a carrier. 1878. MeAndrew y. WhU- 
look (52 N. Y. 40). XI, 657. 

48. A discharge of cargo from a yessel, with the knowledge and assent of 

a custom-house ofilcer placed on board for the purpose of superintending the 
unloading, is not such a deliyery as relieyes the carrier from his liability as 
such. lb. 

49. A carrier of goods, by water, may land them at a wharf, at the port of 

destination, but not until after he has giyen the consignee due notice of 
their arriyal and unlading, and afforded him a reasonable time to take charge 
of and secure them. In the meantime, instead of leaying them on the wharf, U 
is his duty to take care of them for the owners. lb, 

60. Where the consignee and owner of goods of a bulky nature is present 

soon after their arriyal, accepts the consignment and pays the freight, and the 
goods are landed on a public wharf, with notice to him, their legal custody it 
transferred from the carrier to the consignee, whose duty it is to protect them ; 
and if, in consequence of his neglect to remoye them, they suffer damages from 
the weather, the carrier is not responsible. 1872. Ooodwn y. BaUmcre db OkU 
R. «. Cfo, (50 N. Y. 164), X, 457. 

61. Imported goods. The obligation of a carrier of imported goods does 
not require a deliyery in oontrayention of the reyenue laws ; but where the 
owner has obtained the requisite permit to remoye the goods, the faet of their 
r«moyal> under the superyision of the proper reyenue ofiicers, does not affod 
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the liaMlitj of the carrier. 1871. Bedmond t. Lherpoai, etc., SteambotU Go. 
(46 N. T. 578), VH, 890. 

6. TermiTuxtion ofLMUUy, 

62. Tarmlnrtlnn of liability. The reBponsibility of oommon carriers, as 
such, oontiiiaes after the goods haye reached their deetlnation, until the con- 
signee has had reasonable time to call for, examine and take theoL 1870. 
TFww2tw ▼. V&mumt, eto.B,B. Ob. (42 Vt. 700), I. 865. . 

63. The liability of oommon carrier, as such, does not terminate until 

notice has been giyen to the consignee of the arrival of the goods, and a 
reasonable time has elapsed for their removal. 1870. HiU Manuf, Co, v. 
Bo9Um A LatoeU R B. Co. (104 Mass. 123), VI, 202. 

64i Where goods transported hj a railroad are not called for by the con- 
signee when they arrive at their destination, and are then deposited in the 
warehonse of the company, the liability of the railroad company, as insurer, 
terminates. 1871. MolnU d GerardR B. Co.v. PrewiU{4Q AlA,QS),YU,fiQ6, 
and note, 591. 

66. Goods were consigned to the owner, " care M. & G. R. B." " station 6 ;*' 

they arrived at their destination, and were ready for delivery in half an hour ; 
the owner, who lived twenty miles distant from the station, did not call for 
them, and they were stored in the warehouse of the railroad company. Six 
days afterward the goods were destroyed by accidental fire. Held, that the 
liability of the company, as insurer, had terminated. lb, 

66. Common carriers are bound as carriers to deliver goods to the 

consignee, provided he appear within a reasonable time to receive them, and the 
consignee is entitled to a reasonable opportunity to receive his goods before the 
carrier's liability is changed to that of warehouseman. 1871. Orcnet v. The 
Hartford d N, T, Steamboat Co, (88 Conn. 148), IX, 869. 

67. Qoods lost in storage. Where, through the negligence of the servants 
of common carriers, goods shipped over their line are not delivered to the con- 
signee when called for by him, and they ar» afterward destroyed while in the 
freight department of the carriers, the latter are liable for the loss. 1869. 
Meyer v. The OMeago, etc., B. B. Go, (24 Wis. 566), I, 207. 

68. But where a common carrier, a railroad company, by agreement with 

the consignee and for mutual convenience, stores goods which have arrived at 
their destination, in its freight house, for the night, and they are destroyed by 
fire without its fault, it will not be held liable. 1871. Fenner v. The Buffalo 
and State Line B. B, Co. (44 N. Y. 505), IV, 709. 

69. A oommon oanier hy water is not released from all liability by the 
deposit of goodskupon the wharf, at a reasonable hour with due notice to the 
consignee. If the consignee does not appear to claim or receive the goods, it 
is the duty of the carrier to provide a proper place of storage, or in case of 
imported gotfds, subject to duty, to see that they are in proper custody. 1871. 
BedmondY, The Liverpool, New York d Philadelphia Steamboat Go, (46 N. Y. 
578), VII, 890. 
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6. LiabUUy leyond Une. 
60. liability beyond lines A corporation, established for the transporta- 
tion of goods for hire between certain points, and receiving goods directed to 
a more distant place, is not responsible beyond the end of its own line, as a 
common carrier, bat only as a forwarder, nnless it make a poeitiTe agreement 
extending its liabilitj. 1868. Bwraughs y. Ndrtoieh d Woreethr SaUroad Co. 
(100 Mass. 26), 1, 78. 

61. Where a railroad company, as common carrier, receiyes goods marked 

for transportation beyond its line, it assomes the common-law liability for loss 
or damage, whether ocoorring on its own or another line; but a receipt speci- 
fying that it will not be liable for any loss unless occurring on its own line, 
will be construed as a special contract, limiting its liability to its own line, if it 
is found, by a jury, that the consignors understood the terms of the receipt 
and assented to them. Lawbehob, McAujstbb and Thornton, J J., dissented. 
1870. lUifudi Central BaHroad Co. v. Ihrankenberg (54 m. 88), V, 02. 

62, Where goods were shipped oyer the line of common carriers, marked 

for a point beyond their line, and they gave a receipt therefor, wherein they 
agreed to forward and deliver the said goods, leaving the name of the consignee 
and the place of deposit blank, — Held, that the receipt constituted a special 
contract that the carriers would deliver the goods at the place of destination, 
even beyond their own route. 1870. CiUtt v. Brainerd (42 Vt 666), I, 868. 

63. Authdity of agent to bind canier beyond route. A station agent of 
a railroad corporation has not authority to bind such corporation as common 
carriers beyond the line of its own road, by signing receipts furnished in blank 
by a shipper, and by the terms of which the corporation undertakes to forward 
and deliver the goods to the order of the consignee at points on a connecting 
line, where it appears that such agent acted without special authority, and 
without the knowledge of the corporation, and that the officers of such corpo- 
ration had furnished such agent with blank forms of receipts, to be given for 
goods shipped beyond their own line, by which it was provided, that, in case of 
loss or damage of the goods, the corporation only should be responsible in 
whose actual custody the goods should be at the time. 1868^ Bwrrcughi v. 
Narwich,etc, B,B.Co. (100 Mass. 26), 1, 78. 

64. Ck>ntraot to oarry beyond Una A railway company may, by oontraet, 
assume to carry goods beyond its own Une, and where such contract exists, the 
company wiU be liable as common carriers for the entire route. 1870. J^ 
Mdn^faawring Co. v. Botton d LouM R B. Co. (104 Bfass. 122), VI, 202. 

66. Zioas beyond line— ** lex looL" Defendants, common carriers between 
P. and B., took a package at P. for R, a place in another State beyond their ter- 
minus. At B., the end of their line, according to custom thev delivered it to 
another carrier and it was by him lost. Held (1), that whether or not defendant 
undertook to carry the package beyond B. was a question of f^ct, and the 
judge who tried the facts having found that there was no such undertaking, a 
verdict for the defendant would not be set aside ; (2) that if goods be lost in 
tramiiu from one State to another, the Im loei where the loss occurs governs the 
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rights of the parties. The cases relating to the liability of carriers beyond 
their line considered. 1871. Gray y. Jackson (51 N. H. 9), XII, 1, and naU, 40. 

66. Presnmptioci as to loss. Goods, in a box, were transported by snccessiye 
carriers, and when delivered to the consignee the box was found to have been 
opened, and a part of the goods taken oat. JEMd, that the presumption was 
that the loss occurred tlirough the fault of the last carrier. 1871. Laughlin 
Y. The Chicago d Northmitam JR. B, Co, ^28 Wis. 204), IX, 498. 

LiabUUy of earri&r»for loss beyond Une — See n, note, p. 141. 

7. Connecting Unee, 

67. Ooaneotiiig lines— oontniots between — liability o£ A contract be- 
tween two connecting lines of common carriers, which provides, among other 
things, that the gross receipts for transportation on the4hrough line should be 
divided in a certain proportion between the two corporations, but that " lessor 
damage occasioned bj ii^uries to person or property on said line shall be borne 
by the party having possession of the same at the time the injuries were done," 
gives a person who delivers goods to one corporation, to be transported to a 
point on the route of the other corporation, no right of action against the first 
corporation for the loss of the goods while in the possession of the second. 
1868. Burroughi v. Nofwich, etc, B, B. Co, (100 Mass. 26), 1, 78. 

68. Oonneoting oaniers. Where there is a continuous line of different car- 
riers, united by an agreement under which they carry goods through the con- 
nected line for one price, which they divide among themselves in proportions 
fixed in their agreement, if one of the carriers receives goods to be transported 
on the continuous line, marked for any place on it, and receives pay for trans- 
portation through, such carrier is prima fa^ bound to carry the goods, or see 
that they are carried, to the place of destination, and is liable for any acci- 
dental loss happenning on any part of the connected line. 1869. Nashua 
Lock Co, Y.Worceeter d ITashua B. fi. Co. (48 N. R 889), II. 242. 

69. The defendant, a railroad company, whose road extended from Cin- 
cinnati to Dayton, was engaged in shipping goods from Cincinnati to New York, 
jonder an agreement with other companies, whose roads extended from Dayton 
to New York, for rates of through freight to be fixed by the receiving com- 
pany, and collected by the delivering company, and divided pro rata among 
them. The defendant received goods at Cincinnati consigned to New York, 
and gave a bill of lading therefor, stating therein that the goods were to be 
transported by its line to its terminus, and then delivered to the connectiog 
line ; it being further agreed, that, in case of loss during transportation, the 
company alone in whose custody they were at the time of the loss should be 
held liable. Held, that defendant contracted to carry the goods to Dayton 
only, and was not responsible for loss happening on connecting line. 1869. 
Cin, Ham, d Dayton and DayUm db Mich. B. B. Co. v. Pontius (19 Ohio St. 
221), n. 891. 

7a Termlnatloii of UabUitj ~ deUTery to suooeedlng canier. Defendant, 
a carrier of goods destined to a point beyond its line, had transported them to 
the end of its route, and given the usual notice to the succeeding carrier, a line 
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of TesselB. The goods were destroyed on the eyeniiig following their arriyal, 
and while in defendant's possession. HM, that, although the defendant was 
readj to deliver the goods to the succeeding carrier, jet it was liable as com- 
mon carrier for a reasonable time, until, according to the usual coarse of busi- 
ness, a vessel of the succeeding carrier could arrive to take the goods. 1871. 
JTttft V. Ths Michigan Central B, B, Oo. (45 N. T. eSd), VI, 152. 

71. Plsintiff delivered to defendant, for transportation, goods marked for 

a point beyond its Une, and received a bill of lading providing that the goods 
would be forwarded to defendant's terminal station. The goods were so for- 
wai^ed and were stored in defendant's warehouse, where they were destroyed. 
In an action to recover their value, held (1), that evidence was admissible to 
show that plaintiff gave direction as to delivering the goods to the succeeding 
carrier, and that he had been accustomed to give, and the defendant to comply 
with, similar instructions; (3) that, these facts being proved, the defendant's 
liability as carrier continued until such delivery to the succeeding carrier ; (8) 
that the action was well brought by the consignor, though title to the goods 
had passed to the consignee. 1870. Hooper v. The Ohioago and Northioeitem 
BaOiDaif Company (27 Wis. 81), IZ, 489. 

72. Plaintiff shipped goods for W., which came into defendants' posses- 
sion, as intermediate carriers, and were by them carried to the terminus of their 
route and deposited in that part of their warehouse set apart for freight for W., 
and whence it was the custom of the succeeding carrier to take without further 
notice, when ready for delivery. Plaintiffs goods having been acddently 
destroyed while so in defendants' warehouse, held (1), that if the suc- 
ceeding carrier had reasonable time to remove the goods after they were 
ready for delivery and before their destruction, the defendants were not liable ; 
(2) that the question whether or not the succeeding carrier had such reasonable 
time was for the Jury. 1871. Wood v. Milwaukee and St. PmU BaOwMy Com- 
pany (27 Wis. 541), DC, 465. 

73. *-— Plaintiff was the consignee of goods delivered to defendants, common 
carriers, to be by them transported to the end of their line, and there delivered 
to a connecting line for transportation to the place of destination. The defend- 
ants transported the goods to the end of their line, and placed them in that 
portion of their warehouse appropriated to goods intended for the connecting 
line, and from which such line was in the habit of taking goods without any 
notice or request. Before the removal of the goods by the connecting line, 
they were destroyed by fire. JEMd, that the liability of the defendants, as 
common carriers, continued until the goods were actually taken into possession 
by the connecting line, and that plaintiff could recover. Wood v. The MUteau- 
kee, ete„ BaOway Co., 27 Wis. 541 (9 Am. Bep. 465), overruled on this point. 
1872. Omkey V. Milwaukee d 8^, Pa^Baihoay Co, (SI W\B, 919), XL, e&O. 

74. OonstniottTe deUvery. Where flour was brought to Ogdensburg by 
the Northern Transportation Company, consigned to the plaintiffb at Concord, 
K. H., and to go Over the Northern Railroad, and was deposited in a storehouse 
under the general control of the transportation company, and, according to the 
ooone of bosinesB there for six or seven years, a derk of that company for- 

10 
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warded to plaintiffs a waj-bill marked " duplicate/' headed " Northern RiOlroad 
Companj " and dated at "Ogdensborg depot/' bat signed bj no one, reciting 
that the railroad companj had received of the transportation company the 
floor in question, and promising to deliver it to the consignees subject to 
charges as specified ; and at the same time sent to the Northern Railroad Ck>m- 
panj a duplicate of such waj-bill, which was entered bj them in their books ; 
after which orders and applications respecting the freight were addressed bj 
the consignees to the railroad company, and were acted upon bj its agents ; 
and a loss bj fire occurred before the fiour was removed hj the railroad com- 
pany from Ogdensburg, it was heldfihaX defendants, the trustees of the rail- 
road, were liable as common carriers for the loss. 1869. BaH&r v. Whedtr 
(49 N. H. 9), VI, 484. 

76. Tbrooj^ oontraot In an action against a railroad company to recover 
for the loss of a box of goods, it appeared that the box, marked to the plain- 
tiff at Washington, D. C, was delivered to the company at Peoria. 111., for 
which a receipt was given, headed " through freight contract/' but stipulating 
that their responsibility should cease at the terminus of their road. Among 
the conditions attached to the bill of lading was the following : " The respon- 
sibility of this company as a common carrier, under this bill of lading * * 
* * * to terminate when the goods are unloaded from the cars at the place 
of delivery." The evidence showed tliat through freight was never unloaded 
or delivered at the terminus of the company's road, but forwarded to its place 
of destination in the cars in which it was received. EM, that plaintiff could 
recover whether the loss occurred on the company's road or beyond the ter- 
minus. 1869. Toledo, P. db W, JEL B. Co. v. Morriman (62 111. 128), IV, 690. 

76. Ck>ntraot of first oazxleir with sabsequant oazxiars. A common carrier hav- 
ing stipulated in its bill of lading or* receipt for goods consigned to a point 
beyond its line, that it shall not be liable for loss by fire nor from loss, unless 
occurring on its own route, and that the through rate sliall be an amount speci- 
fied therein, may contract with subsequent carriers upon the same conditions 
by which the consignor will be bound ; but the consignor will not be bound by 
additional stipulations between the several carriers to the effect that in case of 
loss the value of the goods at the date of shipment shall govern the settlement 
of the same. Such a contract is not a " through contract." 1871. Lamb v. The 
Camden dt Arnboy B,B,and Tratuportation Co. (46 N. T. 271), VII, 827. 

77. Quaranty as to ohaiges— through contract. The P. F. & C. Railway 
Company received from the plaintiff, at Pittsburg, goods to be transported to 
Hudson, Wis., guaranteeing on its behalf, and in behalf of the other compa- 
nies and carriers constituting the entire route, that the through freight should 
not exceed a certain sum. but expressly restricting its liability as carriers to its 
own route. The connecting companies, acting independently of each other, 
and having no knowledge of the guaranty, charged their regular rates, each 
paying to the previous carrier, according to the established custom, all back 
charges. The goods were transported to Hudson and delivered to defendant, 
as wareh )useman, by whom the back charges for transportation we^ paid — 
the sum exceeding that specified in the guaranty. The plaintiff tendered to 
defendant the amount due according to the guaranty and demanded the posses 
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«ion of the goods which was ref ased. In an action to reooTor posseBsion, hdd, 
that the guaranty was not a " through contract ;" that each succeeding carrier 
after the first had a right to charge its nsnal rates and to paj the osaal back 
charges, and that the defendant had a lien upon the goods for the fall amount 
of the back charges paid by him. 1870. Schneider v. Evans (25 Wis. 241), III, 56. 

78. It seems that the remedy of the shipper in such case is against the 

contracting company upon the guaranty. lb, 

79. When shipper bound by freight taxiflEL Where a plaintiff seeks to treat 
a " freight tariff" between points on two connecting lines, and which provides 
for the respoDsibility of " the line " for goods shipped over it, as a contract 
between himself and the defendants, varying what would otherwise be the 
legal liability of the latter, he is bound by its provisions, and a declaration in 
such tariff that ** the line " will not be responsible in certain cases is oontroling 
in those cases. 1868. BttrraugJu v. Nortoieh, etc.,R. R, Oo. (100 Mass. 26), 1, 78. 

80. Iiiability of intermediate company. When goods are delivered to a 
transportation company to be transported over its route, and over several rail- 
roads to the place of their destination, the companies having associated and 
formed a continuous line, an intermediate company is liable for the loss of 
goods happening upon its part of the line. 1869. BcvrUr v. WheeUr (49 N. H. 9)^ 
VI, 484. 

81. Joint liability. When several distinct corporations associate together 
and form a continuous line of common carriers, each being empowered to con- 
tract for freight and passengers for the whole line, and to receive pay for the 
same, which is to be divided in prescribed proportions, they are Jointly liable 
for losses or injuries upon any part of the line. lb, 

8. BoBpreu Uomp€miet, 

82. limitation in receipt— Uability for nes^genoe. An express company 
engaged in carrying goods for hire, but in conveyances owned and managed by 
others, received goods for transportation and gave a bill of lading conditioned 
that they should not be held liable for any lessor damage except as forwarders 
only, nor lot perils of navigation or transportation. The goods were lost 
through the negligence of those in charge of the conveyance. EM, that the 
express company were common carriers and that the condition in the bill of 
lading did not exempt them from liability for the negligence. 1870. Ohriiten- 
•em V. AmerieanEasprm Go, (15 Minn. 270), II, 122, and naU, 129. 

83. Iiiability beyond line. Defendant received a package of money from a 
bank at T., to be transmitted to L., and in their receipt they undertook to " for- 
ward to the nearest place of destination reached by this company." By the 
conditions in the receipt, the company were not to be liable " except as for- 
warders only, * * * or for any default or negligence of any person or cor- 
poration to whom "the package should be delivered, " at any place of the 
established route run by this company," and such person or corporation was 
to be taken to be the agent of the consigner. To reach L., the package was 
carried by three other express companies, but the consignee at L. refused to 
receive it, and directed it to be returned to T., to which place it was carried by 
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the same routes. On its arriyal the^, and retom to the bank, it was found 
that part of the monej had been abstracted. In an action bj the bank against 
the express company, the jadge charged that the company were bound bj the 
contract to carry the package safely to L., and that the burden of proof was on 
the company to show how the loss occurred. HM, error, and that at most the 
defendant company were liable as carriers only to the end of their route, and 
beyond that only as forwarders ; also, that the jury should have been instructed 
that, if the evidence satisfied them that the loss had not occurred on defendant 
company's route, either in going or returning, but on some other part of the 
route, and that, in the performance of their duties as forwarders, they had 
used reasonable diligence in the selection of proper carriers, defendant oom^ 
pany were not liable. 1871. American Expresi Company y. Seeand NaUowA 
Bank (69 Penn. St. 894), VIII, 268. 

84. An express company received at Chicago a package of bank bills 

marked, according to the receipt, '* Bank of Dalton, Georgia, for redemption, 
which we undertake to forward to Dalton, perils of navigation excepted ; and 
it is hereby expressly agreed that " this company " are not to be held liable for 
a loss or damage except as forwarders only." The company's line terminated 
in New York. Held, that it was not the company's duty to carry the pa<^age 
to Dalton, present it at the bank for redemption, and receive and return the pro- 
ceeds, or, if not redeemed, to return the package ; but that it was the com- 
pany's duty simply to carry the package to New York and place it in the hands 
of a connecting company. 1873. Beed v. The United 8kUe$ Exprese Oo, (48 
N. Y. 462), VIII, 561.- 

86. Limitation in receipt as to valne. The defendants received from plains 
tiff's agent a package of gold for transportation. The defendants" derk in 
charge of the office was informed, at the time, of the contents of the package, 
and directed to collect for its carriage from the person receiving it. The pack- 
age was lost while being transported. HM, that the defendants were not 
liable for the full value of the package, and that the fact that the plaintiff's 
agent accepted a receipt in which it was set forth that the package was an 
ordinary one, and that the liability of the company therefor in c^se of loss, 
should not exceed $50, did not operate to so limit its liability. 1870. Kember 
V. /Skmthem Eaoprese Company (22 La. An. 158), U, 719. 

86< Two bales of cotton were delivered by C to the Southern Express Com- 
pany to be transported to Selma. The printed receipt given by the agent of 
the company, specified that the company should not be held liable for any 
loss or damage unless proved to have occurred " through the fraud or gross 
negligence of its agents ;" that, if no value was stated at the time of the deliv- 
ery to the company by the shipper, the company should not be responsible In 
" a sum exceeding $50," for the loss or damage of ** each package," and that the 
company should not be responsible for the safety of the property after its arrival 
at its destination. No value was stated by the shipper when the cotton was 
delivered for transportation, nor was a statement of value requested by the agent 
of the company. The cotton was carried to its destination, and there delivered 
to the wrong person, whereby it was lost to the owner. In an action by C to 
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iOOOTer for the loss of the cotton, AM, that a recoyery could be had for the 
full Talne of the cotton. 1870. Southern Exprm do. t. Orook (44 Ala. 468), 
IV. 140. 

87. Limitation of action In reoa^ The plaintiff delivered a package of 
monej to the defendant, a common carrier, to be transmitted to G. The receipt 
given for It, bj the agent of the defendant, specified that there should be no 
liabilitj for any loss, unless the claim therefor should be made at the receiy- 
ing office of the defendant within thirty days after the date of the receipt. In 
an action for damages for a non-deliyery of the package, it appeared that the 
plaintiff was not informed of the non-delivery until a year had elapsed from 
the date of the receipt. Held, that plaintiff could recoyer, notwithstanding 
the limitation in the receipt. 1870. Southern EoBpreae Oo, y. Chfperton (44 Ala. 
101),IV,lia 

88. Loss from fires. The United States statutes of 1851, chapter 48, exempt- 
ing the owners and charterers of vessels from responsibility for losses arising 
from accidental fires, does not apply to expressmen or other common carriers 
who avail themselves of steamboats and other vessels for the transportation of 
packages in the fulfillment of contracts under which they assume the common- 
Uw liability. 1870. HUl Manuf, Oo v. Boeton A LoweU R, B, Co. (104 Mass. 
128), VI, 202. 

89. As ooUeotOES. The plaintiff delivered a note to the agent of the Ameri- 
can Express Ck>., at Brockport, in this State, with directions to take it to San 
Frandsco, where the maker resided, present it for payment, and in case of 
non-payment, to bring a suit at once and collect it ; he supposing at the time, 
that the line of that company extended to San Francisco. Such line did not 
extend to San Francisco, but only to New York. At the latter place, the note 
was delivered to another express company (W., F. & Co/s), to be forwarded by 
it to the place of destination. EM, that this was not a mere contract to 
forward, but to carry the note to San Francisco and present for payment, and, 
if not paid, to have it sued at once. That W., F. & Go.'s Express Company, on 
receiving the note, became the agent of the American Express Company, and 
the latter company was liable to the plaintiff for all damages resulting from 
the negligence of W., F. & Co.'s Express Company, in making collection 
according to the directions. 1873. Palmer v. Holland (51 N. Y. 416), X, 616. * 

90. DeliTexy by. Carriers by vessels and railways are exempt from the 
duty of personal delivery ; but the exemption does not extend to express com- 
panies, although availing themselves of carriage by rail, and such companies 
ai« bound to exerdse due diligence in finding the consignee, or his place of 
feaidenoe or business. 1871. WUbeckY. HoUcmd (4^ JX.Y. 19), Y1,2S, 

91. Where an express company receives goods directed in a peculiar man- 
ner to the Mrs of its agent at a spedfied place, it will be assumed that the shipper 
intended to make such agent his own agent for receiving the goods, and the 
exprees company is discharged from responsibility in delivering the goods to 
such agent 1869. Fituimmone r. Southern Mspreee Co. (40 Qk, ddO), 11, 577. 

92. ^— A package addressed to plaintiff, and not to the care of anyone, was 
delivered to the defendant by a railroad company, to be transported to plaintiff. 
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Defendant deliyered it to its agent at the place of destination, to whose caie 
plaintiff's packages were asoallj directed, and so delivered, who converted it 
to his own nse. EM, that the plaintiff could recover in an action against the 
express company. 1872. Ela v. American MerthanUf Union Bxpress Co. (29 
Wis. 611), DC, 619. 

93. TTmfaatlon of liability. Plaintiff consigned an express package 
marked " C. O. D." from New York to San Francisco. Defendants, an express 
company, received it, conveyed it to San Frandsco, and on the 17th of March 
tendered it to the consignee and demanded payment. The consignee said he 
would receive the package and pay at some other time. The tender of the 
package and demand of payment were repeated by the company several times 
until the 16th of April, when the package was destroyed while in defendants' 
warehouse without their fault. Held, that defendants' liability was that of 
warehousemen only, and that plaintiff could not recover the value of the pack- 
age. 1871. FaseJ v. BoiTKy (46 N. T. 344), VI, 96. 

9^ Action against, for lidliire to <|eliT6ir. Plaintiff, as agent for W., collected 
money and forwarded it to W., by defendant's express company. The latter 
failing to deliver it to W., plaintiff brought this action to redover it. EM, 
that plaintiff having no special interest in the money, could not recover. 1872. 
ITumipmm v. Fc^go (49 N. T. 188), X, 842. 

96. In an action against an express company for failure to deliver a pack- 
age evidence as to whether the coosignee was well known is admissible, on the 
question of due diligence. Wiibeek v. HoOand (45 N. Y. 18), VI, 28. 

IL OaBBIEBS of PA88ENOBB8. 

1. General Prindplee. 

96. Who are passengers. A railroad corporation, in consideration of the 
payment by a person of a certain sum of money, and of his agreement to sup- 
ply the passengers on the trains with iced water, issued to him a season ticket 
over their road, and permitted him to sell popped com on their trains. Eeld, 
that while traveling under this contract he was a passenger, and not a servant 
of the corporation. 1871. Oammomoealth v. Vermont d Mdetaehtuetti B. B. Oo, 
(108 Mass. 7), XI, 801, and note, 804. 

97. An express company had, by contract with a railroad company, the 

use of a car in which their agent rode without paying fture. The agent, without 
the authority of his employers, took the plaintiff with him in the car for the 
purpose of teaching him the business, and the conductor, liupposing plaintiff 
to be an agent of the express company, suffered him to ride without paying 
fare. An accident happening, plaintiff was injured. Held, that plaintiff was 
not a passenger, and could not maintain an action against the railroad com- 
pany. 1871. Union Paeifie By. Oo, v. IHchoU (8 Kans. 505), XII, 475. 

98. Right to demand extra fiure when paid in cars. By the regulations of 
defendants, a railroad company, persons taking passage in their cars, at a 
place .where a ticket office was established, without having first procured a 
ticket, were charged ten cents in addition to the regular fare. The plaintiff, 
finding the ticket office dosed, entered the cars without a ticket, intending to 
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go to M.; made known to the condactor his deitination, and gaye him flftj 
oenta, which was the regnlar fare ; the oondnotor demanded the additional ten 
oente, which was refoaed, and the plaintiff was expelled at J., the car fare to 
which was fifty cents. Held, in an action for damages : (1), that the condactor, 
haying accepted and retained the fifty cents, oonld not afterward eject the 
plaintiff ; {2\ that evidence was inadmissible to show the car fare to J. ; and, (8), 
that the company, in order to enforce said regulations, were bound to keep 
their ticket office open a reasonable time in adyance of the departure of the 
train, to enable passengers to procure their tickets. 1870. Du Lauram y. Ths 
FvNi Divitian of the Bt, Paul db Pacific R B. Co. (15 Minn. 49X U, 102, and 
notclW. 

99. By a regulation of the defendant — a railroad company — an addi- 
tional sum was charged of passengers who had not procured tickets before 
entering the cars. Plaintiff applied at the ticket office of defendant for a ticket 
to C, but without fault on his part failed to procure it. On the cars he 
informed the conductor of his attempt to pit>cure a ticket, and tendered the 
sum required to purchase a ticket. The conductor demanded an additional 
sum which the plaintiff refused to pay. The conductor thereupon ejected 
him from the car. The court charged the jury, that if they found from the 
eyidenoe that the act of the conductor was done " in the spirit of oppreesiye 
malice or wantonness *' they might find in addition to compensatory damages 
such exemplary damages as they deemed just. Held, no error ; and that a yer- 
dlct for a thousand dollars would not be set aside as excessiye. 1871. Jeffer" 
eonvOlc B. ROo.y. Bog&rs (88 Ind. 116), X, 108. 

100. Doty of passenger to show tlokel. D. purchased of a railroad company 
a commutation ticket that entitled him to ride upon their road a certain time 
upon certain conditions ; one of the conditions was, that the ticket should be shown 
to the conductor on every trip the holder might make, and, in case it should 
not be shown when requested by the conductor, regular fare for that trip should 
be paid. On one occasion D. by mistake left his ticket at home, and when it 
was called for by the conductor, he stated that he had forgotten it and refused 
to pay the regular fare, whereupon he was ejected from the train at the next 
station. Held, that D. could not recover of the company. 1869. Douma v. 
Jtfew York db Now Ha/oon B, B. Co, (86 Conn, 287), IV, 77. 

101. ^— Plaintiff furnished a commutation ticket, entitling him to ride oye)r 
defendant's road, between New York and Westport, for the period of a year^ 
upon certain conditions. One of these conditions was that the ticket should be 
shown to conductors when requested, or when required by the rules of the 
company. T^e rules of the company required commuters to show their tickets 
to conductors when required. During the term covered by the ticket, while 
plaintiff was riding over defendant's road between New York and Westport, 
he was requested by the conductor to show his ticket. The plaintiff had the 
ticket upon his person, but was unable to find it, and so informed the conduc- 
tor. The conductor knowing him to be a commuter, demanded of plaintiff his 
fair for the trip, and, on refusal to pay, ejected him from the car. Held, that plain, 
tiff was entitled to a reasonable time to produce his ticket, and that his failure 
to produce it was not such a breach of contract ka to justify defendants in 
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reednding h, and thai, therefore defendants were liable. 1871. MaipUi t. T%$ 
Nmo T&rkcmd New ffaoen RB.0Q.{d8 Conn. 557), IX, 4d4. 

lOfli Upon the refaaal of a paiaenger, having no ticket, to pay his fare, the 
oondactor may rightfollj put him off the train, oaingno more force than neoes- 
eary and he is not bound to pat him off at some station on the road. 1871. 
MeOlwre t. PhOadelpMa, etc., B. R Co. (84 Md. 582), VI, 845. 

103. Bat where a railroad condactor attempts to seize articles of property 

in the hands of a passenger for the purpose of enforcing payment of fare, the 
corporation is liable to an action of assault and battery. 1870. Bamsden ▼. ' 
Boston db Albany B. B. Go. (104 Mass. 117), VI, 200. 

104. Bxemplary damages for acts of- agent. In an action against a rail- 
road company to reooTer damages for being wrongfully ejected from defend- 
ants' car by defendants' servant, held, that exemplary or punitive damages 
were allowable. 1880. Atlantic d Grcai Western BaUtoay €h. v. Dunn (19 
Ohio St. 162), II, 882. 

106. Stopping over. A person who has purchased a through ticket from 
New York to Baltimore, taken his place in a train, and entered upon his jour- 
ney, cannot leave the train at a way station on the route, and afterward enter 
another train and proceed to his original point of destination, without procure 
ing another ticket or paying his fare from the station at which he again enters, 
the car. 1871. McClure v. Phiadetphia, Wilmington and BaUimors Bailroad 
Cfompany (84 Md. 582), VI, 845, and note, 850. 

106. The presumption is that a railroad ticket agent at a way station has 

no authority to change or modify contracts between the company and its through 
passengers. So held where a conductor's " check " was pronounced good for 
another train and day (contrary to the face of the check), by the agent lb, 

107. Plaintiff, on March 11th, purchased a ** drover ticket/' which 

stated that it was "good" only in his hand for one seat from P. to L^ and 
'good only untU March 16." Held, that such ticket gave plaintiff no right to 
'* stop off" without permission, and that in so doing he broke the contract 
1872. Dietrich v. Penn, B. B, Co, (71 Penn. St 482), X, 711, and noU, 7ia 

108. Regnlations — restriction as to trains. A regulation by a railway com- 
pany, restricting the holder of a certain class of tickets to special trains, noth- 
ing of the kind appearing on the tickets, will not justify the expulsion of the 
holder of such a ticket from the regular trains, he having taken passage 
thereon without knowledge of the regulation. 1870. Mc^roney v. Old OoUmn 
BaOwoif Co. (106 Mass. 158), VIII, 805. 

109. ZMsorlminatlon as to passengeri. A railroad company set apart in its 
passenger trains a car for the exclusive use of ladies, and gentlemen accom- 
panied by ladies. A colored woman was excluded from the car on account of 
her color. Held, that the company was liable in damages, and that $200 was 
not exces(dve in view of the indignity and delay of the exclusion. 1870. 
Chicago db Northwestern Bg. Co. v. WUliams (55 m. 185), VHI, 641. 
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3. Liability for negligence in carrying. 

109. Degree of cere. Carriers of passengers by railroad are bound to exer- 
dee the highest degree of care and diligence in tbe conduct of their business, 
and are responsible for the smallest negligence. 1869. T€iylor t. Orand 
Trunk By. Co, (48 N. H. 804), II, 329, and note, 242. 

110. In an action against a railroad company to recover for injuries sus- 
tained hy an accident, the court charged the jury that ** defendants must use 
such degree of care as is practicable short of incurring an expense which 
would render it altogether impossible to conduct the business." JEMd, to be 
erroneous, as making the ability of the corporation the measure of the care 
and diligence required. While, as a rule, railroad corporations are not bound 
to exercise such a degree of care as would render it practically impossible to 
continue this mode of transportation, yet the standard of care and diligence 
for a particular railroad cannot be made to depend upon its pecuniary condi- 
tion. It is bound to provide aU the agencies suited to the nature and extent 
of the business it purposes to do, irrespective of any fluctuation in its reve- 
nue, lb, 

111. Zjat«nt defects. When a railway car is perfect in appearance, but 
imperfect from some latent defect, which the utmost skill and care could neither 
perceive nor provide against, the railway company is not responsible for ii^u- 
ries to a passenger arising from the breaking of an axle of the car while 
running at a proper speed upon a well-constructed road. 1870. Meier v. 
Penntyhania B, B, Co, (64 Penn. St. 225), III, 581. 

112. A carrier of passengers, e. g., a railroad company, is not bound to 

furnish an absolutely vehicle-worthy road. 1871. MoPadden v. New York 
Cim<»^ 2?. 5. C5o. (44 N. T, 478). IV, 706. 

113. The inspection of the boilers, etc., of a vessel employed in the carriage 
of passengers, and the certificate of the inspector showing that they answer 
the requirements of the acts of congress of July 7, 1838, and August 80, 1862, 
do not per ee constitute a defense to an action for an injury to a passenger. 
The acts of congress do not impair the common-law right of action by persons 
thus injured through the unskillfulness or negligence of the owner or master 
of a vessel. 1872. 8waHh<mt v. New Jersey Steamboat Co, (48 N. Y. 909) 
Vin, 541. 

114. Passenger prcjeoting arm from window. The plaintiff, while travel- 
ing in defendants' railroad car, permitted his arm to rest on the window-sill 
and slightly project outside, whereby his arm was broken by coming in 
contact with a freight car standing near the track. Held, that the negligence 
of the defendants was gross in comparison with the plaintiff's, and that the 
latter could recover. 1869. Chicago db Alton R B. Co. v. Pondrom (51 Dl. 
888), n, 806. 

116. Rights of passenger alighting temporarily. A passenger on a railway 
who purchases a ticket for a distant station and gets off the train temporarily 
and without objection or notice, while it is stopping at an intermediate station, 
does no illegal act, but for the time he surrenders his place and rights as a 
passenger, but he may return and resume his place and rights as a passenger 
11 
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on the train before it starts, and the officers of the railway are bound to give 
reasonable notice of the starting of the tndn. 1870. State t. Orand Trunk 
By, (58 Me. 176), IV, 258. 

116. Injury to passengers In alighting — running by platforai. Defendant's 
^ train of cars, a freight and passenger train, on which plaintiff was a passenger, 
having reached the station at which plaintiff was to alight, passed several 
hundred jards beyond the depot, stopping at an unusual place where it was 
low and icy. Plaintiff demanded of the conductor that the train should be 
backed, which was refused. In attempting to alight plaintiff dislocated his 
knee. The jury found negligence in defendant and a verdict for plaintiff 
HM, on appeal, that defendant had no ground for exception. 1870. Jdempkk 
db Oharleitan B, R Oo. v. WhUfleld (44 Miss. 466), VU, 699, and note, 706. 

117. Railroad companies must afford reasonable time to passengers, 

whether young or old, to leave the cars in safety, and if the time-tables do 
not allow sufficient time for this purpose and an injury is thereby occasioned, 
they will be liable therefor. 1870. Toledo, eU, R B, Co, v. Baddeley (54 m. 
19),V,71. 

118. Plaintiff purchased a ticket at L, on defendant's railroad, for A, and 

got upon a freight train, while it was moving slowly. The conductor took the 
ticket ; the train did not stop at A^ and plaintiff in getting off was ii\jured. 
Meld (1), that if plidntiff left the train voluntarily, although at the suggestion 
of the conductor, it was a question for the jury whether he acted as a prudent 
man, under the circumstances ; (2) that, as the train was a freight train, and 
not advertised to stop at A, the taking up of the ticket did not imply an under- 
taking on the part of the company to put plaintiff off safely at that place. 
1870. OMeago and AUon B. B. Go, v. Bandolph (58 m. 610), V, 60. 

119. Plaintiff's intestate was killed in alighting from defendant's railway 

train, while moving at the rate of from two to four miles per hour. It appeared 
that the conductor went with the intestate, who was a passenger, out on the 
platform, to assist him to alight. Held, that " if the intestate, without any 
direction from the conductor, voluntarily incurred danger by jumping off the 
train while in motion, the plaintiff was not entitled to recover ; but if the 
motion of the train was so slow that the danger of jumping off would not be 
apparent to a reasonable person, and the intestate acted under the instructions 
of the conductor, then the resulting injury was not caused by contributory neg- 
ligence or want of care." 1872. Lambeth v. North Owrolina B. B. Go. (66 N. 
C. 494), VIII. 508. 

120. Plaintiff paid his fare on defendant's road to N where the conductor 

ageed to let him off. The train did not stop at N, but only slackened speed* 
The plaintiff was afraid to get off After the station was passed the conductor 
again slackened speed and directed plaintiff to get off. He did so and was in j ured. 
Held, that these facts did not constitute negligence on the part of the plaintiff, 
and that the verdict of the jury awarding damages to plaintiff must be sus- 
tained. 1872. Georgia By. Go. v. McGurdy (45 Ga. 288), Xn, 577. 

121. In an action against a railroad company to recover for the death of a 

passenger, it appeared that the train, upon which the deceased was traveling. 



Digitized by 



Google 



OABBIEB. 83 

baying stopped at a station, remained a reasonable time for passengers to 
aligbt, bat be, not availing bimself of tbe opportunity, waited until tbe train 
began to move, wben, in attemping to leave tbe cars, be was fatally injured. 
ffeldi tbat tbe company was not liable, tbere being no proof of mismanage- 
ment of tbe train or careless conduct of tbe employees. 1870. lU, Cent. JR. B. . 
Oo. V. SlatUm (54 111. 188), V, 109. 

122. Jnioixj to passenger on freight train. A passenger was riding in tbe 
saloon-car of a freigbt train, contrary to tbe rules of tbe railroad company, but 
tbe conductor made no objection, and collected fare of bim for a first-class pas- 
sage. EM, that be could recover for injuries received from tbe negligence of 
tbe railroad company. 1870. Dunn v. Grand Trunk BaOtoai/ (58 Me. 187), 

IV, 367. 

123. Oonditlon in season-tioket. A person was killed while riding on 
defendant's road, on a season-ticket containing this condition : " The corpora- 
tion assumes no liability for any personal injury received while in a train to 
any season-ticket holder.*' Held, tbat this condition did not relieve the defend- 
ant from their legal liability, on an indictment under a penal statute, for gross 
negligence. 1871. CammonweaUh v. Vermont, eU,t B. S, Co, (108 Mass. 7) 
XI, 801, 

12^ Condition in free pass. The death of a passenger was caused by the 
negligence of tbe servants of a railroad company while be was riding on the 
railroad upon a free pass indorsed with tbe agreement that, in consideraUon of 
its receipt by the passenger, he assumed all risk of accident and injury to him- 
self and property, whether arising from the negligence of the agents of the 
company or otherwise, and that the company should not be liable under any 
circumstances, and, in an action by the representatives of the deceased, held, 
that the contract was valid and that no recovery could be had against tbe com- 
pany. 1860. Kinnoy v. Central R R Co. (84 N. J. 518), III, 265. 

125. Iieiz looi oontraotns. A passenger riding on the Erie railway, a rail- 
road corporation created by the laws of New York, upon a ticket entitling him 
to a passage between two stations, both situate in New York, was injured 
in consequence of an accident on a portion of the railway which runs through 
Pennsylvania. Eeld, that tbe contract of carriage was made with reference to 
the laws of New York, and tbat a statute of Pennsylvania, limiting the amount 
of recovery in similar cases, bad no effect upon tbe damages recoverable in 
this case. 1871. Dyke v. Srie BaUwat/ Co. (45 N. Y. 118), VI, 48. 

126. A contract between a carrier and a passenger, exempting tbe car- 
rier from liability for injuries to the passenger, made and to be wholly executed 
in New York, and valid under the laws of that state, was upheld in Ohio, 
though it would have been void if made in the latter state. 1869. KnouilUon 

V. Brie Railway Co. (19 Ohio St. 260), n, 895. 

127. In an action against a oarrieir for injuries sustained by a passenger, an 
instruction allowing the jury, in estimating damages, to consider tbe " char- 
acter " of tbe plaintiff, or his " pain of mind," aside and distinct from bis bodily 
suffering, is error. 1870. Johnson v. WeUi, Fargo db Co. (6 Nev. 224), m, 245- 
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128. In an action against a railroad company to recover for injaries sustained 
by a passenger, Tield (1). that evidence of the attending physician was admissi- • 
ble as to what effect the injaries would have upon the future condition of plain- 
tiff, and as to how the injuries had affected his mind, although there was no 
declaration that the injuries had been willful ; (2), that the phrase ** extraordi- 
nary care/' in the charge to the jury, was equivalent to ** greatest care/' " utmost 
care *' the '* highest degree of care/' that being the degree of care legally 
required in his case. 1870. T. W. & W. B. B. Co. v. Badddey (54 111. 19), V, 71. 

129. When a railroad company is prosecuted in the form of an indict- 
ment, under a statute, for causing death, the same principles of law and rules 
of evidence are applicable, as in civil actions for damages resulting in a sim- 
ilar manner. 1870. State v. Grand Trunk By. Co. (58 Me. 176), IV, 268. 

130. In an action against a railroad company for injuries received by 

a car getting off the track, the fact that the car left the track is prima facu 
evidence of negligence. 1872. FeUal v. Middietex B. B. Co. (109 Mass. 398), 
Xn,720. 

131. Xbcamplary damagas. In an action against a railroad company to 
recover for injuries sustained by an accident, the court charged the jury that 
if they found that the injury was caused by the gross negligence of the defend 
ant, they might, in their discretion, give exemplary damages. JEMd, correct 
Taylor v. Grand Trunk By. Co. (48 N. H. 804), U, 229. 

132. Not liable for money carried on passenger's person. Where plain- 
tiff intrusted a package of money to his agent to carry, and the agent, while a 
passenger on a railroad was killed, and the money which was carried on the 
agent's person, without notice to the railroad company, was destroyed by the 
company's negligence, it was held, that the company was not liable for the 
loss of the money, either on the ground of its duty as common carrier, or by 
virtue of the maxim. He utere tvo, ut alienum nan IcBdae. 1870. First Nat. 
Bank v. Marietta, ete., B. B. Co. (20 Ohio St. 259), V, 655. 

8. fauengert^ Baggage. 

133. Tot what passenger may reoover. The right of a traveler to recover 
of a carrier for lost baggage is not limited to such apparel or other articles as 
he expects to need or use by the way, but extends to such baggage as is ordi- 
narily carried by passengers. 1870. Dexter v. The Syracuse, etc., Ba&road Co. 
(42 N.Y. 326), 1, 627. 

134. The plaintiff purchased in New York, and checked over defendants, 

road, as baggage, a trunk and contents, consisting of wearing apparel for him- 
self and wife, articles for members of his family, and cloth for some dresses, 
including one for his landlady. The trunk was lost, and in an action to reoover 
the value of it and contents, Tield, that defendants were liable, except for the 
cloth purchased for landlady, lb. 

136. An opera glass may be included in the articles of baggage for which a 
common carrier is liable. 1870. Toledo, Wabash, etc., B. B. v. Hammond (33 
Ind. 379),V,221. 
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136. A £Mther bed, not intended for use on the voyage, is not " personal 
l>^g*go " of a female passenger hy steamship from Ireland to the United 
Sutes. 1870. ConnoOy v. Warren (106 Mass. 146), VIII, 800, and note, 802. 

137. A gold watch, deposited in a trunk by a traveler on a railroad, is bag- 
gage, for the loss of which the carrier is liable. 1871. American Contract Co, 
V. Oroee (8 Bush. [Ky.] 472), VHI, 871. 

138. Money on person. A common carrier of passengers is not liable for the 
negligent destruction of monej kept in the custody of the passenger and carried 
bj him, without notice to the carrier, for a purpose unconnected with the 
expenses of the journey. 1870. First National Bank ofOreenfield v. Marietta, 
eU., R B, Co. (20 Ohio St. 259), V, 656. 

A39. Checks for baggage are not of the character of bills of lading, and 
like instruments, and persons receiving them, are not presumed to know that 
they contain the terms upon which the property is carried. 1870. Bloaotn ▼. 
Dodd (48 N. T. 264), IH, 701. 

140. A railroad passenger is not bound by a printed notice in his Ucket 
limiting the weight and value of his baggage, unless his attention is called to 
the notice, by the ticket agent, or unless he is aware of it when the ticket^is 
purchased, in which case he will be presumed to have assented to the terms 
of the notice, in the absence of any objection on his part. 1872. Batoion t. 
The Penneyhania Bailroad Co, (48 N. Y. 212). VIU, 548. 

141. Baggage oheoked through — liability lor loss. Where a person pur- 
chases a through ticket over several railroads, and procures a corresponding 
check for his baggage, and the baggage is afterward lost, the company on 
whose road it is lost is responsible therefor ; but the evidence must show that 
it came to the hands of the company charged with the loss, and that it was 
lost by them. 1869. Chieago A Bock Idand Bailroad Co, v. Fahey (62 111. 81), 
IV, 687. 

142. The liability of a railroad company as a carrier for the baggage of a 
passenger terminates upon the expiration of such reasonable time, after arriv 
ing at the place of destination, as will enable the passenger to receive and take 
charge of his baggage. 1869. Mate v. Chieago, etc., Bailroad Co, (27 Iowa, 
22), 1, 212. 

143. When the baggage is unclaimed within the proper time, it is the 

duty of the carrier to store it in a proper and secure place until called for, and, 
when so stored, the carrier becomes liable therefor as a warehouseman, and 
his liability as carrier ceases. lb. 

144. In an action against a railroad company for the loss of baggage, it 

appeared that the baggage had arrived at its destination and been placed in 
the depot by the company, where it was stolen by burglars during the night. 
Held, that the baggage " should have been stored in a safe and secure ware- 
house to exonerate the company " from liability as a common carrier. 1Q70. 
Barthotomeuf v. 8t. Louie, JackeonviUe db Chicago Bailroad Co. (68 III. 227), 
V,46. 

146. Plaintiff purchased a ticket at a point on the New York Central 
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Railroad for New York and received a check for his trunk aooordinglj. On the 
second daj after his arrival in New York, plaintiff presented his check at the 
Hudson River Railroad depot and demanded his trunk, which could not be 
found. HM, that the New York Central Railroad was liable on its contract 
of carriage for the proper storage of the trunk, although its liability as 
insurer had been changed bj the delay in calling for the trunk to that of bailee. 
1871.- BwrrUa v. The IfewTork OetUral BaOroad Co. (45 N. Y. 184), VI. 61. 

1 46. Where baggage is carried past its destination bj a railroad company, 

stored at the wrong station, stolen, and thereby lost to the owner, the company 
will be liable as conunon carrier. 1870. Toledo, W<a>(uh d WeiUm B. R Co. 
v. Hammond (88 Ind. 879), V, 221, and naU, 224. 

147. liability for baggage received for transportatioiL The plaintiff was 
a passenger on defendant's road, but had lost her trunk while traveling oter 
a connecting road. A few days after, a conductor on the connecting road 
found the trunk and left it in charge of the defendants' baggage master, stating 
the facts, and requesting him to forward it to plaintiff, which he agreed to do. 
Nothing was said about freight, nor whether the trunk should go by the 
freight or passenger train. The trunk being lost, held, that the defendants 
were liable for its value. 1869. WiUon v. QraTid Trunk Baikoay (57 Maine, 
188), n, 26. 

148. A oomrnon* carrier by wator is exempted from liability for the loss 
of baggage by fire occurring without his design or neglect, under the act of 
congress of March 8, 1851, entitled "An act to limit the liability of ship-owners 
and for other purposes," such baggage being "goods and merchandise " within 
the meaning of the act. 1871. OhamherUmn v. The WetUm Tram, Oo. 
(44 N.Y. 805), IV, 681. 

4. Drowr^e ticket. 

149. Oonditfoiis in against liability. The plaintiff made a contract with the 
defendant for the transportation of stock at a certain rate, wherein it was stipu 
lated that the person riding free to take charge of the stock should do so at 
his own risk of personal injury, from whatever cause. At the same time, 
without additional consideration, the defendants gave him a " drover's pass," 
entitling him to go with the stock and return by a passenger train. On the 
pass was an indorsement stipulating that "the person accepting this free ticket 
assumes all risks of accidents, and expressly agrees that the company shall not 
be liable under any circumstances, whether of negligence by their agents, or 
otherwise, for injuries to the person," nor as common carriers. The plaintiff 
received the pass with knowledge of its contents, accompanied the stock, and 
was ii^ured on his return by the negligence of defendants' servants, Eeld, 
that the plaintiff was not a gratuitous passenger, and that the contract and 
stipulation against liability for negligence was against the policy of the law 
and void, and therefore, no defense to an action for the injury. 1869. The 
Oleoeland, PainetviUe, etc. B. B. Oo. v. OwrTwi% (19 Ohio St. 1), U, 862. 

160. — — Plaintiff shipped cattle by defendant's railroad under an agreement 
which provided that plaintiff should go in the same train with the cattle ; that 
he should be carried free of charge, and that he should take all of the risks of 
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personal injurj from whatever caase, whether of negligence of defendant, its 
agents or otherwise. Plaintiff received a drover's pass which provided that its 
acceptance should he considered " a waiver of all claims against the company 
for personal injury received when on the above train." After the cattle were 
loaded, and as plaintiff was about to get aboard the train, he was ix^ured by the 
negligence of defendant's servant. HM^ that the defendant was not liable for 
theinjury. 1872. P&ueher v. JV. 7. 0, i2. iJ. O?. (49 N. Y. S68), X, 864; see 
contra Lockwood v. N, 7. Omt, R B, Go, (U. S. S. 0.) id. dm, note, 

III. Cabrieb of oattlb. 
161. Nature of liabUlty. ^ilroad companies, in the absence of statutory 
requirement or of special contract, are not liable as eommon earriers in the 
transportotion of animals. 1870. The Mich, SaiUhem d Ntyrihem Ind. B, B 
Cfo. V. McDanough (21 Mich. 165), IV, 466. 

162. Action on the case against a railroad company, as common carriers, 

for refusing to carry and for delay in carrying live stock. Held (1), that carriers 
of live stock are not ordinarily common carriers ; (2) that the burden of proof, 
was upon the plaintiff that defendant had assumed to convey the stock as com- 
mon carriers, or that they possessed the character of common carriers of live 
stock. 1872. Lake Shore db Michigan SoiUhem B, B, Co, v. P&rHns (26 Mich. 
820). XII, 275. 

163. A railroad company, receiving cattle or live stock to be transported 

over its road from one place to another, assumes all the responsibility 
of common carriers, except so far as such responsibility may be modified by 
special contract. 1872. Kansoi Paeific By, Co, v. NichcU (9 Kans. 286), XII, 
494, and note, 600. 

164. A special contract for the transportation of live stock provided that 
the carrier, a railroad company, should be released from " any and all claims 
which may or nUght arise for damages or injury to said stock while in the 
cars of said company, or for delay in its carriage, or for escape thereof from 
the cars, and generally from all claims relating thereto, except such as may 
arise from the gross negligence or default of the agents or officers of the 
said company acting in the discharge of their several official duties^" In 
an action for damages to the stock occasioned during transportation, hdd, (1) 
that the effect of the contract was to impose on the plaintiff the burden of 
proving, not merely that the live stock was injured and damaged by acci- 
dent and delay occurring in the transportation, but also that these were caused 
by the gross negligence of the defendant's agents ; and, (2) that proof that 
some of the stock were injured and lost by accidents on the railroad while in 
the course of transportation, that considerable delays occurred in carrying the 
cattle, and that they were damaged and lessened in weight and value from this 
cause, did not raise the presumption of negligence or default on the part of 
the agent of the railroad company within the meaning of the contract 1870. 
Bankard v. BalUmore A Ohio B, B, Go, (84 Md. 197), VI, 821. 

166. Defendant received from plaintiff five car loads of cattle to be 

transported from Erie to Buffalo, under a written agreement whereby plaintiff 
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MBumed all risk of injuries from " delays or in consequenoe of heat, Bufiboa- 
tion or the ill effects of being crowded upon the cars ,*" the plaintiff also agreed 
to load and unload said cattle at his own risk, the defendant famishing the 
necessary assistance. The cattle were in diarge of plaintiff's agent The train 
was detained in transitu three days by a snow storm. The cattle could have 
been unloaded by constructing a temporary platform, which plaintiff*8 agent 
requested defendant to do. Defendant refused. The cattle remained in the 
cars and some of them died. Held, that defendants were not liable. 1872^ 
Penn. v. Buffalo d Erie R B, Co. (49 N. T.204), X, 855. 

166. The defendant agreed to transport a lot of hogs for the p l ai n tiflfs, 

from Buffalo to Albany, and the plaintiffs, in consideration of a reduced rate of 
freight, assumed and agreed to take the risk of all injuries to the hogs, in con- 
sequence of heat, etc. A portion of the animals having died from the efiects 
of heat, the result of negligence in the defendant's agents, ?ield, that under 
the special contract, the defendant was not liable for the yalue of the hogs 
thus lost. 1872. Oragin v. Jf. F. C. B. B, Co. (51 N. T. 61), X, 55^. 

CASHIER~/Sm Bankb and BANKiKa. 

CEMETERY. 

The porohaser of a lot in a cemetery for " burial purposes " does not take any 

title to the soil ; and an act of the legislature, directing the vacation and sale 

of the cemetery and the removal of the bodies, is not an unconstitutional 

infringement of his rights. 1871. Kincaide Appeal (66 Penn. St. 411), Y, 877. 

See Highway. 

CERTIOBARL 
Oartlonai to bring up for review the proceedings of assessors of taxes in 
valuing and assessing property. Held, that the court was not limited to juris- 
dictional questions only, but had power to inquire into the determination of the 
asBessora and to correct errors committed by them. 1872. Milwaukee Iron Oo, 
T. Bohubel (20 Wis. 444), IX, 591. 

GBBTIFIOATE OF DEPOSIT — /S^ Banks and Banking. 
CERTIFICATES OF STOCK — /S^ Stock Cbbttficatbs. 

CHAMPERTY. 

1. Ohampcrty is an oflEanse against the law whether regard be had to the 
ancient common law, the English statutes upon the subject, or to the legislf. 
tive acts of Rhode Island, and, therefore, avoids every contract into which it 
enters. 1866. Mwrtin v. Ok^ke (8 R. I. 880), V, 586. 

2. A contract between an attorney and counselor at law and a client, that the 
attorney shall prosecute a claim at his own cost and charge, for a part of the 
subject in litigation, is champertous. Illegal and void. lb, 

^ Attobnst. 
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CHECK — COMPROMISE. gg 

CHATTEL MORTGAGE — /S^MORTGAOBS. 

CHARTER — iSM Corporation; Municipal Corporation. 

CHECK. 
Days of grace are not allowed on a check payable at a fntare day named. 
1802. Ohampion y. Qordan (70 Penn. St. 474), X, 681. 

See Banks and Banxino. 

CHILD — /S(M Parent AND Child. 

CHURCH — Bee Eoolbsiastical Law; Municipal Corporations. 

CIVIL RIGHTS. 
A Btatuie proyiding that colored people shall have equal privileges with 
white people in theaters, held constitutional. 1878. DonneU y. State (48 Miss. 

eeix xn, 875. 

dVIL RIGHTS BILL— /Sm Conflict of Laws. 

CITIZENSHIP — See Blbction. 

COLLISION — iSM Ships and Shipping. 

COLORED PERSON — iSM Carrier; Civil Rights; Schools. 

COMMERCIAL AGENCT — See Slander and Libel. 

COMMERCE AMONG THE STATES — /Sm Constitutional Law. 

COMMISSION. 
Mi^Jorifty may i^ot. A statute appropriated a specified sum to be paid to the 
relator for the purchase ol certain relics of Gen. Washington, by the State, to 
be paid only upon the certificate of three persons named therein, that the 
relics were genuine, etc. HM, that a certificate signed by two of the persons 
named, which stated that the third met with them, but refused to join in the 
certificate, was sufficient. 1878. Pe(tple y. NiehoU (52 N. Y. 478), XI, 784. 
When real eHate broker entitled to — See Broker. 

COMMISSION BIERCHANTS— /S^ Agenct. 

COMPROMISE. 

1. Oonsidaration. The compromise of a doubtful and confiicting claim is a 
good consideration for a new agreement. 1860. Pitkin y. JVbyM (48 N. H. 
294), II, 318. 

a. There is no consideration in contemplation of law for a promise by a 

ereditor that a sum less than the debt shall be received in satisfaction, and 

13 
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such a promise will not release a soretj. 1869. Ob&mdorfY, Union Bank qf 
BaUimore (31 Md. 126). I, 31. 

3. An agreement by a creditor to accept, in satisfaction and discharge of 

a liquidated debt, a sum less than the full amonnt dne, provided that no other 
creditor shall receive more than a like per cent on his claim, is void. 1868. 
PwrMm V. Lookwood (100 Mass. 249), 1, 103. 

4i Defendants being unable to pay an undisputed liability of $6,400, 

which they had incurred by breach of a contract with plaintiff, it was agreed 
that if defendants would borrow of their friends and pay $8,{KX), and agree to 
pay an additional sum as soon as they were able, up to seventy-five cents on 
the dollar, plaintiff would compromise his claim. Defendants borrowed and 
paid the $8,500, mainly in checks of their friends. Held, that this did not 
preclude plaintiff from suing for the residue of the claim, there being no con- 
sideration for the compromise. 1872. Bunge v. Eoop (48 N. Y. 225), VIII, 546. 

CONCEALED WEAPONS. 
An act of the legislatiire provided " that it shall not be lawful for any per- 
son to publicly or privately carry a dirk, sword-cane, Spanish stiletto, belt or 
pocket pistol or revolver." Held^ constitutional, with the exception of the 
prohibition as to the " revolver." 1871. Andrews v. State (8 Heisk, Tenn. 165X 
Vin, 8, and note, 22. 

CONDITIONAL SALE ^ See Sale; Stofpaob in transitu. 

CONFEDBRACT. 

1. Gkiremniisnt de footo. The Confederate States government was a de facto 
government so fkr as relates to its own citizens and adherents, and all consum- 
mated transactions under it between such citizens, not in conflict with the con- 
stitution and laws of the United States, will not be distured by the courts. 

1868. CaaeU v. Backraek (43 Miss. 56), II, 590. 

2. Not de fiiota The plaintiff, in payment of a tax, levied by the State on 
his cotton, in 1866, tendered to the sheriff a *' cotton note," issued under an act 
of the confederate legislature of 1861, and made receivable in payment of all 
present or future taxes. The sheriff refusing to receive the note, plaintiff 
brought suit for an Injunction to restrain the sale and compel acceptance. 
BM, that the Confederate States government being neither a dejure nor defaeto 
government, ite acta were not binding on a succeeding lawful government ; 
and that the notes in question, being issued in aid of the rebellion, were void, 
and, therefore, not receivable. 1869. Thomoi v. Taylor (42 Miss. 651), n, 625. 

3. Oonfsderate money — consideration. In an action on a note given in 
Louisiana for a loan of Confederate money, Jield, that the courta of Mississippi 
would not enforce the contract, since the courta of Louisiana had declared all 
contracta, the consideration of which was Confederate money, Ulegal and void. 

1869. Ivey v. Lalland (42 Miss. 444), n, 606. 

4i A trust deed contained a power to sell real estate in payment of a 

note made in 1868, in consideration of " Confederate treasury notes," and 
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renewed in 1865. HM, that neither the deed nor the note was void. 1870. 
Bh&rfy y. Argenbright, (1 Heiskell, 128), U, 690. 

6. Confederate treasury notes held not to be a good consideration for a 

pTomiflsorj note made between residents of the south during the civil war* 
1870. Hale ▼. Euiton (44 Ala. 184), lY, 124 ; Lawaan y. MUler (44 Ala. 616). 
IV, 147. 

6. One who receives payment of a note in Ck>nfederate money cannot 

afterward recover the amount of the note although the money received was 
illegal and worthless. 1869. i2itoAu» v. iSuwtft (82 Tex. 888), V, 245. 

7. In an action on a promissory note, it appearing that the agreement 

was to pay in Ck>nfederate money, though not so expressed upon the face of 
the instrument, hM that no recovery could be had. 1869. DariUy v. lindaU 
(82 Tex. 48), V, 284. 

8. A note given since the war to city officers for a tax assessed during 

the existence of a Confederate government, by a dty subject to that govern- 
ment, is void for want of consideration. 1870. (^ Byrne v. Mayor, (41 Ga. 
881), V, 582. 

9. Where a person was, before the late civil war, the bona fide holder 

of two bonds of the State, which had been issued ten years before, for pur- 
poses of internal improvements, and which were then due and payable, and, 
in 1862, received from the State in payment thereof treasury notes to the 
amount of the bonds, which expressed on their face that they were fundable 
in the bonds of the State, thereafter to be delivered, and the bonds had never 
been delivered ; held, that the daim was founded upon an illegal consideration, 
and the State was not bound to pay it. 1871. Band v. State qf North Oa/ro- 
Una (65 N. 0. 194), VI. 741. 

10. Jodioial saleb On vacating a sale of lands of a testator made under 

order and decree of the so-called court of probate of the late Confederate 
government of Alabama, if such sale has been made for Confederate treasury 
notes of the so-called " Confederate States of America," the purchaser should 
be charged with the value of the use and occupation of the land during his 
possession, and allowed credit for the value of Confederate treasury notes at 
the date of the purchase, if the sale was for cash, and if said notes were of 
benefit to the testator's estate or his heirs, and for the value of all necessary 
repairs and improvements by him made on said land. 1871. Moeeiey v. IkU" 
hiU (45 Ala. 621), VI, 710. 

IL An agent of the Oonfederate goremment drew a negotiable order on 
the war department, and it was indorsed to plaintiff for value. Heid, illegal. 
1872. Or(mly v. HaU (67 N. C. 9). XII, 597. 

12. Tax sales. B. sued C. for taking and carrying away two bales of 
cotton. C. had purchased the cotton in 1864, at a regular tax sale made by a 
collector of taxes for the Confederate States government for taxes due that 
government from B. Both parties were residents in, and adherents to, the 
Confederate States during the war. Held, thai B. could not recover 1868* 
CaaeU v. Baekraek (42 Miss. 66), II, 590. 
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13. Senrioe of a summoiui issued from a Confederate court/ during the 
rebellion, is not binding upon the party to appear, and a judgment entered 
thereon is void. 1871. Thompson y. Mankin (26 Ark. 586), VU, 628. 



CONFLICT OP LAWS. 

1» Penalty. An action to recover a penalty imposed hj statute will not lie 
outside of the State which enacted the law. 1870. Mrst National Bank v. 
Priee (88 Md. 487), lU, 204. 

2. Marriages between whites and blacks. By a law of Indiana, intermar- 
riage between white persons and negroes is made a felony. Upon a prose- 
cution for violation of this law, held, that the regulation of the marriage 
contract is under the control of the State governments, and that the statute in 
question was not abrogated by the act of congress known as the civil rights 
bill, or hy the fourteenth amendment of the Federal constitution. 1871. 8late 
y. Gibson (86 Ind. 889), X 42. 

3. Bflarxied women. Action on a promissory note of a married woman, 
living in Mississippi, executed in Louisiana, where, for local reasons, the con- 
tract was valid and enforceable. Held, that the action could not be maintained 
in Mississippi, where a married woman was not personally liable on her con- 
tracts. 1872. Ba»*v.TFi«ta7iM(46Mi8s.618),Xn,819. 

^ Insolvent's assignment — ▼esse! at sea. By an order of the insolvent 
court of Massachusetts, the property of an insolvent resident of that State was 
assigned to duly appointed as8ignees. The property so assigned consisted in 
part of a vessel which was then at sea in the Pacific ocean, but which, on its 
arrival at the port of New York, was seised by a New York creditor of the in- 
solvent, by virtue of an attachment issued by a New York court, subsequent 
to the assignment in solvency. Held, that the lien of the attachment was 
valid against the claims of the assignees in insolvency. 1871. KeUjf v. Orapo 
(46 N. Y. 86), VI, 86. (Reversed. U. S. Sup. Ct. 16 WaU. 610.) 

See Cabribb; CoNSTiTxrnoNAL Law; Contract; JuDeioBirrs. 

OONSIDBRATION. 

1. The oomproinise of a doubtful and conflicting claim is a good considera- 
tion for a new agreement. 1869. Pitkin v. Noj/es (48 N. H. 294), II, 218. 

2. Confederate money. Confederate treasury notes were not a valid con- 
sideration for a promissory note made between parties residing in the south 
during the civil war. 1870. Hale v. Huston (44 Ala. 184), IV. 124; Lawson v. 
Miller (44 id. 616), id. 147. 

3. A promissory note which was by parol agreement to be paid in Con- 
federate money, held void. 1869. Donley v. TindaU (82 Tex. 43), V, 284. 

4. ^e oonfid«no« indnoed by undertaking a service for another is a suffi- 
cient consideration to create a duty in the performance of it. 1871. Ham- 
mond V. Hussey (51 N. H. 40), XII, 41. 
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5. Where the note or bill of a married woman Ib void when made, there Ib 
no oonsideratioor for a promise by her after her husband's death to pay the 
same. 1873. PorUrfield v. Butler (47 Miss. 165). XII, 829. 

See Bills and Notes. 

CONSIDERATION FOR AGREEMENTS -^ iSca CJontkacts. 

CONSIDERATION FOR A PROMISE ~/6^ Promibb. 

CONSIGNER AND CONSIGNEE. 

^e oomdgner of goods has a right of action against a carrier for their loss 
although title to the goods has passed to the consignee. 1870. Hooper v. 
Chicago, etc,. By, Co, (27 Wis. 81), IX, 439. See. however, KrucUer v. EUiion 
(47 N. Y. 86), VII, 402 ; Thompson v. Fargo (49 N. Y. 188), X, 842. 

CONSPIRACY. 

1. Action for — proof— damages. In an action on the case, grounded on 
an alleged conspiracy by the defendants to injure the plaintiff, he cannot 
recover unless there is evidence that he sustained actual damage. The fact of 
conspiracy is simply matter of aggravation, and should be proved in order to 
entitle the plaintiff to recover in one action against several. 1871. Kimball 
V. Harman (34 Md. 407), VI. 840. 

2. In an action on the case, alleging that the defendants combined and 

conspired together to defeat the right of plaintiff to receive and possess a cer< 
tain lot of bedsteads which he had purchased of one of the defendants, he is 
not entitled to recover damages against such defendant for breach of the con- 
tract of sale. i&. 

3. A oonspiraoy to obtcdn from a master mechanic money, which he is 
under no legal obligation to pay, by inducing his workmen to leave him, and 
by deterring others from entering into his employment, or by threatening to do 
this, so that he is induced to pay the money demanded, under a reasonable 
apprehension that he cannot carry on his business without yielding to the 
demand, is an illegal conspiracy ; and the money thus obtained may be recov- 
ered back from the conspiring parties, who are, also, liable for all damages to 
the business of such mechanic occasioned by such illegal acts. 1870. Carevo 
▼. Buiherford (106 Mass. 1), VUI, 287. 

CONSTITUTIONAL CONVENTION. 

A constitutional convention has no power to grant by ordinance, or 
otherwise, new trials. 1878. Laman v. Jeffries (47 Miss. 686), Xn, 842. 
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CONSTITUTIONAL LAW. 

L Unitkd Rtatbs CJonbtitution. 
n. State Constitutionb. 

1. Oeneral prineiples. 

2. Laws impamng dtUgatwM of cantrcicU, 
8. Vested rights, 

4. Taking private property for pMie use, 

5. Bmineni domain, 

6. TaoDotion, 

7. Municipal aid to railroads. 

8. Jury trial and due process of law. 

9. PcUce power, 

10. Offices and power to vacate, 
IL Miscellaneous cases. 

I. UioTED States oonbtitution. 

1. Regnlatlon of oommeroa — intentate trafflo. Bj an act passed in 1868. 
it was provided tliat no person, not being a pennanent resident of this State, 
shall sell, etc., within the limits of Baltimore, any goods, etc., other than agri- 
cultural products and articles manufactured in the State of Maryland, etc., 
either by card, sample or list, without first obtaining a license so to do. The 
rate of license is $800. Held, that such license is a tax upon a particular 
branch of business carried on in a particular mode within the limits of the 
State by a particular class of persons, and not a tax upon goods or merchan- 
dise imported into the State, either from foreign countries or from other States. 
1869. Ward v. State (81 Md. 279), 1, 50. (Reversed, U. S. Sup. a., 12 WalL 418. 

2. Such a tax is not repugnant to that clause of the eighth section of 

article one of the United States constitation, which grants congress the power 
to regulate commerce through the several States. lb, 

3. Such tax is not repugnant to the clause of the second section of arti- 
cle four of the United States constitution, which declares that the citizens of 
each State shall be entitled to all the privileges and immunities of the citisens 
of the several States. lb. 

4i Tonnage tax. A tax levied upon railroads and transportation companies 
within the State, generally at certain rates per ton upon all goods carried by 
them, and making no discrimination as to the source or destination of such 
goods, is not in conflict with the federal constitution. Therefore where the 
State of Pennsylvania imposed, by act of April 80, 1864, a tax of from two to 
five cents per ton upon all the freight traflic of all railroad, canal, etc., compa- 
nies doing business in the State. Held^ that the act was a lawful exercise of 
State power over creations and uses brought into existence by her own authority 
and a proper tax upon the franchises granted by her. 1869. Cofnnumwealth 
V. Erie By. Co. (62 Penn. St. 286), I, 899. (Reversed, U. S. Sup. Ct., 15 Wall. 
282; see id. 284.) 

5. Such a tax, although the amount is determined by the number of 

tons carried, is not a tonnage tax. The tonnage of the federal constitution is 
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one of capadtj not of weight. Nor does it attempt to regulate commerce 
between the different States ; nor does it impose a duty npon imports and 
exports. The purpose of such a tax being to raise revenue, and not to regu- 
late transportation, the right to impose it arises from the power to raise reve- 
nue, and not from a power to control commerce. lb. 

6. A State law must act directly as a regulation of commerce before it 

will be pronounced unconstitutional. lb, 

7. Requtxlng bond in behalf of Immigrants. The legislature passed an act 
requiring the master of any vessel arriving at the port of San Francisco, from 
any port out of the State, to make a report of the condition, occupation, etc., 
of every person or passenger not being a citisen of the United States. The 
act also required the owner or consignee of the vessel to give a bond for each 
passenger included in such report, conditioned to indemnify each and every 
town, county or city against all costs and expenses incurred for the relief or 
support of the persons named in the bond, within two years from the date of 
the bond. In an action brought against defendants to recover a forfeiture for 
a f^ure to give said bonds, the complaint alleged, among other things, that 
defendants' steamship brought four passengers, not dtiiens of the United 
States ; that the master had duly made his report thereof, but that the defend- 
ants had refused, after due request, to give the bonds as required by statute. 
The answer alleged that the said four passengers were persons in the prime 
of life, sound in body and mind, and neither paupers, vagabonds nor criminals. 
On demurrer to the answer, ?iM, that so much of the act as required a bond 
for persons sound in bpdy and mind, and neither paupers nor criminals, was 
in violation of the constitution of the United States and void. 1873. 8UUe v. 
8team$hip " Oaniiitudon" (42 CaL 578), X, 808. 

8. Regulations as to navigate rivers. By a series of enactments, the legis- 
lature of Pennsylvania prohibited the floating of saw-logs in the Susquehanna 
river, between the town of Northumberland and the Maryland State line, 
" without the same being rafted and joined together or indoeed in boats, and 
under the control, supervision and pilotage of men especially placed in charge 
of the same, and actually thereon," under penalty of forfeiture. Held, that 
these enactments were a valid exercise of the police power and the right of 
eminent domain and not repugnant to the federal power ** to regpolate com- 
merce with foreign nations and among the several States," nor a violation of 
a contract created by legislation between Maryland and Pennsylvania, to the 
effect that the Susquehanna should be a public highway to the Biaryland line. 
1870. Craiff v. EUne (65 Penn. St. 899), m, 686. 

9. Bridges over navigable rivers. A Stat^ legislature has the constitu- 
tional right to authorize the construction of bridges over the navigable rivers 
of the State, provided such bridges do not materially injure navigation. 1869. 
Chieago v. MeOinn (51 111. 266), U, 295. 

10. Bvidenoe In State oonrts. An act of a State legislature, providing that 
•« no * * * Chinese shall be permitted to give evidence in fkvor of, or 
against, any white man," is not in conflict with the fourteenth amendment 
of the United SUtes constitution. 1870. People v. Brady, (40 CaL 198), VI, 604. 
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' 11. The State legislatures hare the power to regulate the competency 

of witnesses and the production of evidence in State courts, notwithstanding 
the fourteenth amendment of the constitution of the United States. lb. 

12. Remoral of cause. The act of congress of March 2, 1807, in so far as it 
gives a non-resident plaintiff the right to remove a cause from the State to the 
federal courts, is unconstitutional. (Dixon, C. J., dissenting. ) 1870. Whiton 
V. Chicago and Northtoestem Ry. Co. (25 Wis. 424), UI, 101. (Reversed, U. S. 
Sup. a , 18 WalL 270.) 

13. Taacation of bank sharM. By the the statute of June, 1868, chapter 849, 
of Massachusetts, entitled, " An act concerning the taxing of bank shares," it 
was provided that the shares in national banks, owned by non-residents of the 
commonwealth, shall be assessed to the owners thereof in the cities or towns 
where the banks are located ; that the rate of taxation shall be the same as on 
other moneyed capital ; that the value of such shares shall be omitted from the 
valuation upon which the rate is to be based, and that the act shall ^ apply to 
taxes assessed and collected for the present year in the same manner and to 
the same effect as if it had been in force on the first day of May." HM, that 
the act was not unconstitutional, either as being in violation of the act of con- 
gress of 1804, chapter 100, section 47, and 1808, chapter 7, or as levying a tax 
in a disproportional manner, or as being retrospective in its operation. 1809. 
Providenee ImtUuHon v. Boiton (101 Mass, 675), III, 407. 

14i The Nevada stamp act, requiring revenue stamps upon bills of exchange, 
drawn in that State and payable in another State, is a valid exercise of the 
taxing power, and is not in conflict with the United States constitution. 1871. 
Ex parte Martin (7 Nev. 140), VIII, 707. 

15. Slave oontraots. Plaintiff, on a judicial sale had in October, 1803, 
became security for the purchase price of a lot of -slaves sold thereat. HM, that 
his bond was valid and its payment obligatory, notwithstanding the emanci- 
pation proclamation made before, and that it could be enforced after the adop- 
tion of the thirteenth amendment to the United States constitution. 1872. 
Hend&rUU v. Thurman (22 Gratt, Va. 400), XII, 520. 

XL Statb constitution. 
1. General prindpleB. 

16. Bpaolal legislation— discretion of legislature. Where the constitatioo 
provides that the legislature " shall pass no special law for any cause for which 
provision can be made by a general law/' the legislature is the sole judge as to 
whether provision by a general law is possible. 1872. State v. County Court 
of Boone County (50 Mo. 817), XI, 415. 

17. Title of act The legislature passed an act, entitled ** An act to authorize 
the city of Madison to re-assess and collect certain taxes and assessments," and 
authorizing a special re-assessment, for the payment of a patent pavement 
already laid in the city, and also the adoption and use of any patented pave- 
ment in the future, and the assessment and collection of taxes therefor. 
Held, that the act did not '* embrace more than one subject," and that the sub- 
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Ject WBB saffidently " expressed in the title " within the meaning of the proyi- 
nons of the constitution. 1872. Milli v. Charleton (29 Wis. 400), 12, 578. 

18. Ratom of hills to legislature by governor — mandamus to governor. 
Under a section of the constitution requiring all bills passed by the legislature 
to be presented to the goyemor for his approval, to be returned with his objec- 
tions in case of non-approval ; and providing, *' that if anj bill shall not be 
returned bj the governor within ten days after it shall have been presented to 
him, the same shall be a law, in like manner as if he had signed it, unless the 
legislature, bj adjournment, prevent such return/' the governor sent to the 
legislature a bill not approved, with his objections, on the tenth day, and before 
the usual hour for adjournment. The legislature [had, however, adjourned 
to the day following, and the messenger returned the bill to the governor 
who retained it thereafter. Held (1), that the governor had not returned 
the bill within the meaning of the constitution ; (2), that the legislature had 
not by adjournment, prevented such return, the adjournment not being final ; 
(8), that the court had jurisdiction to compel the governor, by mandamus, to 
cause the bill to be authenticated as a statute. 1870. Harpending v. ffaight 
(89 CaL 189), H, 482. 

19. Rule of oonstruotion. Courts of justice are authorized to declare a leg- 
islative act unconstitutional and void only when it violates the constitution, 
dearly, palpably, plainly, and in such manner as to leave no reasonable doubt. 
1869. Stewart v. Sup&rvison of Polk County (80 Iowa, 9), I, 288. CofMium- 
waUh v. Erie By. Co. (62 Penn. St. 286), I, 899. 

20. An act of the legislature may be unconstitutional in two ways ; first, 

because it assumes or seeks to confer power not legislative in its nature ; second, 
because it violates some specific provision of the national or state constitution. 
1869. Haneon v. Vernon, (27 Iowa, 28), I. 215. 

21. Aots Judicial in oharaoter. The legislature has no authority to paM a 
law in which it exercises judicial powers, by determining the rights of parties. 
aate v. Tappan (29 Wis. 664), IX, 622. 

22. An act of the legislature authoriied the Court of Appeals to 

reopen and rehear certain enumerated cases which had been previously decided 
by the court, and upon the hearing thereof, to pass such judgments, orders 
and decrees in the said cases as right and justice might require. On a motion 
to reinstate said cases, held, that the act was unconstitutional as an attempt on 
the part of the legislature to exercise judicial power. 1872. Doreey v. Doreeif 
(87 Md. 64), XI, 528. 

23. A constitutional convention passed an ordinance granting new 

trials in certain cases. Held, that the ordinance was not a legislative ui, 
and was void. 1878. Laweon v. Jiifriee (47 Miss. 686), XU, 842. 

24. Szemption from general laws. A special statute of Maine authorix- 
ing the supreme judicial court of that State, in its discretion, to decree a 
divorce between parties named, which, under the general law, the court 
had no power to do, is unconstitutional as granting a special indulgence by 

18 



Digitized by 



Google 



98 CONSTITUTIONAL LAW. 

way of exemption from the general law. 1870. Simonds v. Simondi (108 
Mass. 572), IV, 576. 

25. The charter of a ^ij provided that no oqpts should be reooyered 

against the city in any action brought to set aside a tax assessment, or to 
prevent the collection of taxes. HM, unconstitutional, being an attempt 

• to exempt a - particular corporation from the operation of general laws. 

1871. DwrkM v. The OUy of JanewiUe (28 Wis. 464), IX, 500. 

2. Laws impairing dbldgoHons of eorUraets. 
26. Statute exempting from taxation. The legislature passed an act 
exempting from taxation all property used for the purpose of manufacturing 

• sidt, and offering a bounty of ten cents a bushel for salt manufactured in the 
State. Two years later the said act was amended, by liifliting the exemption 
from taxation to five years. The five years having elapsed, the complainant, 
a corporation for the manufacture of salt, organized after the passage of the 
original act, filed a bill to restrain the collection of a tax upon their property, 
on the ground that the exemption from taxation was in the nature of a con- 
tract between the State and the parties acting under it, and therefore pro> 
tected by the United States constitution. HM, that the act was not in the 
nature of a contract, and could be amended or repealed at any time. 1869. 
East Saginaw Manufacturing Company v. Oity of East Saginaio (19 Mich. 259), 
II, 82. 

27. An act declaring that all estates granted for any religious, educa- 
tional or charitable uses shall forever remain to such uses, and shall also be 
exempt from the payment of rates,'is not a contract between the State and 
the grantor or grantees ; and a subsequent act, taxing such of those estates as 
have been leased or conveyed in such a manner as to yield no longer an annual 
income for such use, is valid. 1869. Lord v. Town of Litchfield (86 Conn. 
116), IV, 41. 

28. A tax duly assessed, is not a debt within the clause of the constitution, 
prohibiting the passage of a law impairing the obligations of a contract. 1869. 
Oity qf Augusta v. N<yrih (67 Me. 892), II, 55. 

29. Homestead exemption. The constitution and laws of a State exempted 
homesteads from executions for debts " heretofore or hereafter contracted." 
HM, void, in so far as they apply to contracts entered into, or debt contracted, 
before their passage, as in violation of the constitution of the United States. 

1872. Homestead Cases (22 Gratt. [Va.] 266), XII, 507. 

30. The homestead laws of North Carolina, being restrictions on former 

exemptions, do not impair the obligation of contracts, and are not unconstitu- 
tional as to prior contracted debts. 1878. Garrett ▼. Cheshire (69 N. 0. 896), 
XII, 647. 

31. Charter to conduot lotteries. A corporation was created by the legisla- 
ture, with a franchise to conduct lottery schemes, upon condition that the cor- 
porators should pay into the State treasury a sum certain, and enter into certain 
bonds. An offer to pay the money into the treasury was made ; but, at that 
time no bonds were presented for approval, and the offer was not accepted. 
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Lottery schemes were, subseqaently, prohibited hy the revised constitution of 
the State and bj the legislature. Held, that the corporators, upon the presen- 
tation of the bonds aifd retender of the moneyvwere not entitled to the enjoy- 
ment of their francBise. 1870. MMssippi Society of Arts and Sdenees ▼• 
Muigrove (44 Miss. 820), VII, 728. 

32. A statute incorporated a company to carry on the lottery business 

in the State for twenty-five years, the company paying the State a certain sum 
for the privil^e. The amended constij^ution of the State, afterward adopted, 
prohibited lotteries. Seld, that this was not impairing the obligations of a 
contract within the provision of the constitution of the United States. 1878. 
Moore v. State (48 Miss. 147), XII, 867. 

33. Railroad. A statute requiring a railroad corporation, whose charter is 
subject to amendment, alteration or repeal at the pleasure of the legislature, 
to establish a flag-station at a certain point on its line, and to erect there a 
station house, at which at least two trains each way shall stop each day, is not 
in violation of the constitution of the United States as impairing the obliga- 
tions of a contract. 1869. ConmonweaUh v. Eastern R B. Co. (108 Masa. 
254), IV, 555. 

3^ Fishwa3ni In private dams. By a general law of Massachusetts, it was 
declared that every act of incorporation thereafter passed should, " at all times, 
be subject to amendment, alteration or repeal, at the pleasure of the legisla- 
ture." Subsequently, a water-power company obtidned a charter, with the 
privilege of erecting a dam across the Connecticut river, upon payment of 
damages to fish owners. The dam was accordingly erected, and several years 
afterward the legislature passed an act compelling the owners of the dam to 
make and maintain a suitable fishway. HM^ that this act was constitutional, 
there being no express provision in the charter allowing the company to main- 
tain a dam without a fishway. 1870. CommimonerB on Inland Fuheriee v. 
Holyoke Water-power Co. (104 Mass. 446), VI, 247. (Affirmed, U. S. Sup. Gt, 
15 WalL 500.) 

36. Providiiig that debts shall bear interest An act providingthat ** debts 
due on open accounts and other demands not heretofore bearing interest by 
law, shall bear interest," etc., is unconstitutional and void, so far as it related 
to debts contracted before the passage of the act 1868. Goggane v. Turnip- 
seed (1 S. C, N. S. 80), Vn, 28. 

36. Aots done nnder military authority. A sheriff paid the surplus of 
a sale on execution, to another than the person entitled thereto, by order of 
the military authorities in Missouri. In an action on the sheriff's bond, held, 
that the section of the State constitution, providing that no person should 
be prosecuted for any act done in pursuance of military authority, was void, 
as impairing the obligation of contracts, in so fkr as it applied to acts done in 
violation of the sheriff's bond. 1871. State v. GateweOer (40 Mo. 17), Vin, 
119. 

37. Oooslderatioii of oontraots — ordinaiioe avoidiiig oontraots. Section 1 
of ordinance No. 88. adopted by the State convention of 1867, and declaring 
ibst " all contracts for the sale of land which are incomplete by reason of 
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the parchaae-monej being unpaid, or the title deeds and oonveyanoes being 
nnexecutad, and which sale took place betweeif the 11th day of Janoaij, 1861, 
and the 9th day of May, 1865, onless paid for, or contracted to be paid to« 
in the legal currency of the United States or property other than aUyei, 
are hereby declared null and yoid at the option of the parties, or either of 
them," impairs the obligation of contracts, and is therefore unconstitutional 
and Yoid. 1870. Boaeh y. GunUr (44 Ala. 309), IV, 183. 

8. VesUd righU, 

38. Statute of limitation. After a cause of action has become barred by 
the statute of limitation, a defendant has a yested right to rely upon that 
statute as a defense, and neither a constitutional conyention nor the legis- 
lature has power to diyest the right, and reyiye the right to maintain the 
action. 1870. Qirdn&r y. Stephwa (1 Heisk, 380), II, 700. 

39. A statute of West Virginia declared that the period from April 17, 
1861, to February 37, 1866, should not be counted in computing time under 
any statute of limitation. HM, constitutional. 1870. CaperUm y. Mariih 
(4W.Va.l88),VI.370. 

40. Tax deed. An act of the legislature, declaring a tax deed condusiye 
eyidence that all of the essential requirements of the law regulating the exer* 
dse of the taxing power were complied with, is unoonstitutionaL 1870. 
McOready y. Sexton (39 Iowa, 856), IV, 314. 

41. Test oath. An act of the legislature of West Virginia prohibiting a 
party against whom a judgment has been recoyered as an absent defendant 
from appearing in court and opening the judgment unless he would take a 
prescribed oath, in effect purging himself from all complicity with the rebel- 
lion, is constitutional. 1870. Petrce y. Oarskad^m (4 W. Va. 384), VI, 381. 
(Beyersed, U. S. Sup. Ct., 16 WalL 384.) 

4. TaMng priwUe property far publio u$e. 

42. Oompensation. A legislatiye authority to do an act which will naturally 
result in damages to priyate property must be coupled with proyisions for 
ascertaining and paying such damages, in order to protect persons acting 
under such authority fit>m liability at conunon law. 1869. Lee y. JPembroke 
ir<w a?. (67 Me. 481), n, 59. 

43. ''TaUng of propsrty "— resottiiig ii^ury. Where a railroad company, 
in constructing its road, cut through a ridge adjoining plaintiff's land, and 
as a result thereof such land was flooded, held, that this was a ** taking of 
property " within the meaning of the constitution, and that the legislature 
could not authorise it without proyiding for compensation. 1871. JBatot^ y. 
Boiton, etc,, M. B. Co. (51 N. H. 604), XII, 147. 

44. Fishway in dam. A railway company, to which the absolute sale of • 
State dam on a nayigable riyer was made, held a charter from the State, in 
which there was no power of change or reyocation reseryed. Subsequently 
the legislature passed an act requiring eyery indiyidual or corporation, haying 
or maintaining any dam on the riyer, to construct and maintain a sluice, or 
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other device, for the free passage of fish. The railroad oompany assigned its 
interest in the dam to a canal company formed after the passage of the fish 
act. On an indictment against the canal company for a failure to comply with 
the act, held, that the power to cause the changes to he made in the dam was 
within the right of eminent domain ; but. that the act was unconstitntional, 
in so far as it imposed the burden of expenses of the clianges upon the canal 
company, because it authorised the ** taking of private property for public use 
without compensation." 1870. Comm(mw6(»Uh v. Pennsylvania Oanal Oo, (66 
Penn. 41), V, 829. 

46. TaUng inivate bcldgei An act of the legislature authorising county 
commissioners to lay out a bridge, owned by private individuals, as a liighway, 
and to apportion between the county and the towns benefited the damages 
to be pidd therefor, is a constitutional exercise of the right of eminent domain. 
1860. ffaverhiU Bridge Proprietors v. County Commissioners (108 Mass. 120), 
IV, 518. 

46. * The payment of such damages need not precede the seisure, but 

the means for securing indemnity need be such that the owner will be put to 
no risk or unreasonable delay, lb, 

47. Telegraph lines. .An act of the legislature authorised telegraph com- 
panies U> construct their lines upon the right of way of the railroad companies 
of the State, and provided for an arbitration to assess damages therefor in case 
of disagreement, but made no provision for enforcing the award. Held, uncon- 
stitutional. 1872. Soutktoestem B, B. Co, v. SotUhem d Atkmtie, etc,. Tele- 
graph Co. (46 Ga. 48), Xn, 585. 

48. Qioimd rents. An act of the legislature providing for the extinction of 
irredeemable ground rents by compelling the rent-owner, at the option of the 
land-owner, to receive a gross sum and release the rents, is unconstitutionaL 
1871. Palairers Appeal ((iTVfain.Qt.m),Y,4S0. 

6. Bmin&nt domain. 

49. For private enterprise. 'A grist-mill owned and operated by individuals 
who are compelled, by law, to grind well all grain received by them for that 
purpose, but are not compelled by law to receive grain for grinding, is not a 
"public" benefit in the constitutional sense; and an act of the legislature 
authorising the fiowage of lands (on payment of assessed damages), by main- 
taining a dam of sufficient height to run such mill, is an unconstitutional exer- 
cise of the right of eminent domain. 1872. Tyler v. Beaeher (44 Yt 648X 
Vm,898. 

6a Zii^it^onsei The right of eminent domain in a State exists only for its 
own purposes ; therefore an act of the legislature of a State authorising the 
condemnation, by State commissioners, of lands to be turned over to the United 
States for purposes of a light-house, is unconstitutional and void. 1871. People 
T Ewnphrey (28 Mich. 471), IX, 94. and note, 108. 

61 Site lor post-oOoo. A Stfte le^lature may delegate the right of emi- 
nent domain to an agent of the United States for the purpose of obtaining 
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land in each State as a site for a poat^ffioe. 1871. Burt ▼. M&ixhatM Imur 
once Oo. (106 Mass. 856), VIU, 889. 

62. B J an act of the legislatare of Maesachiuettd, an agent of the 

United States was anthoriied to porchase land in the State for the site of a 
post-office. The act provided that, when the agent and the owners of the land 
coold not agree upon the price, there shoold be an appraisement made \xj a 
jnry. Hdd, that in order to obtain the land and the appraisement, it was not 
, necessarj that the owner should first coMotU to a sale. i&. 

63. Prhrate roads. The legislature cannot anthorise the taking of private 
propertj for a private road without the owner's consent, even if compensation 
be made therefor. 1869. Oi&e^m v. J3ar< (24 Wis. 89), 1, 161. 

6. TaoMtian. 

64i For poi iw s as not municipal. An act of the legislature compelling the 
taxation of a town, to pay for a bounty to a volunteer, and the expenses of 
unsuccessful suits to recover the same, is not for a municipal, purpose, and 
void. 1872. suae v. Tappcm (29 Wis. 664), IX, 622. 

66. The legislature cannot constitutionally authorize a town to loan its 

credit to persons who will, in consideration thereof, maintain a manufacturing 
enterprise in the town for their own private emolument. 1872. AUenY, 
Inhabitanti of Jay (60 Me. 124), XI, 186. 

66. On gross earnings. Bj a convention ordinance of Missouri, it was pro 
vided that an annual tax of ten and fifteen per cent of the gross earnings of 
the North Missouri R. R. Co., should be paid to the State in lieu of other taxa- 
tion, and applied in payment of the debt due from the State, on the bonds 
issued to the company by the State. EM, not unconstitutional, either as in 
violation of articles 6 and 7 of the amendments to the United States constitu- 
tution (for these articles are only restriptive of federal power), or as impairing 
the obligation of contracts. Such an ordinance is a valid exercise of the taxing 
power. 1872. North Msiouri B, B. Oo. v. Maguire (49 Mo. 490), VIII, 141. 

7. JfuTiioipal aid to rctUroads. 

67. Power of legislature to authorise. A statute authorising municipal 
oorporations to aid in the construction of railroads, and to levy a tax therefor, 
held, unconstitutional and void. 1869. Hanson v. F^nkm (27 Iowa, 28X 1, 215. 

68. But the same court in a subsequent cause, on a similar statute, 

overruled Hanson v. Vsmon, and htUd, such a statute constitutionaL 1869. 
Stewart v. Supervisors of Polk Go. (80 Iowa, 9), 1, 288. 

69. Taxation in aid of railroads owned and operated by private indi- 
viduals or corporations is unconstitutional, and an act of the legislature author* 
ising county orders to be issued in aid of a railroad, and taxes to be levid for 
the payment thereof, on condition that the consent of the majority of the 
people should be manifested by ballot, and the railroad should be brought to a 
specified state of completion, is void. 1869. WkUing v. The Sheboygan d 
Fond du Lac B. B. Oo, (26 Wis. 167), m,80. ' 
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60. An act of the legislature aathorising municipal aid to railroads, by 

taxation, is unoonstitntionaL 1870. People ▼. Town of Salem OdO Mich. 462), 
IV;400. 

6L A State legislature has the constitutional power to authorize coun- 
ties and municipal corporations to subscribe for stock in railroad companies 
and to issue bonds in payment therefor. 1871. Commieeionere of Leanentoorth 
Y. MUlor (7 Eans. 479). XII, 425. 

62. An act of the legislature authorizing a dtj to raise, bj taxation of 

its citizens, the monej for constructing a railroad leading into such city, from 
pomts within or without the State, when the railroad is deemed by a majority 
of the dtizens to be essential to the interests of the city, is not unoonstitutionaL 
1871. Walker y. City of OineinnaU (21 Ohio St. 14), YUI, 24 

63. RMtriotlon on 8tat«. A State constitution provided that " the State 
shall never be a party in carrying on any work of internal improvement." 
ffeld^ not to be a restriction on municipal corporations. 1871. CknnmieHonere 
of Lea^nworih v. Mmm- (7 Eans. 479), Xn, 425. 

8. Jury trial and due proeeu of law. 

64. Oommitmsnt to reform schooL A statute authorizing the grand jury, 
where an infant under the age of sixteen years is charged with crime, and the 
charge appears to be supported by evidence sufficient to put the accused upon 
trial, instead of finding an indictment, to return to the court that the accused 
1b a suitable person to be committed to the house of refuge, and directing the 
court thereupon to order the commitment without trial by jury, is constitu- 
tionaL 1869. Preeoott v. The Stale (19 Ohio St. 184), H, 888. 

66. ^— An act of the legislature of Illinois authorized the commitment to 
a " reform school " of children between six and sixteen years of age who 
are *' vagrants or destitute of proper parental care, or are growing up in 
mendicancy, idleness or vice," to remidn until reformed or until the age of 
twenty-one. On the application of the father of a diild so committed, held, 
that the child must be discharged, the act being unconstitutional, and the 
commitment not being for any criminal oflfonse. 1870. People v. Turner (56 

m.280),yin,645. 

66. Doe pirooeis of law. A constitutional provision that no person shall 
be held to answer for a criminal offense " unless upon presentment or indict- 
ment of a grand jury," was amended by substituting the words " without 
due process of law." Held, that the statute subsequently passed giving courts 
jurisdiction to try prosecutions for felonies upon information, was not in 
contravention either of the constitution as amended or of the fourteenth 
amendment of the constitution of the United States. 1872. Bowan v. State 
(80 Wis. 129), ZI, 559. 

67. JTnry fee. A statute requiring the party demanding a jury to pay the 
jury fee, and tax the same in his costs, if he prevail, is constitutionaL 1872. 
BandaU v. Eehlor (00 Me. 87), XI, 109. 

68. Act oompensatlng owners of sheep kOled by dogs. A statute pro- 
vided that any person suffering loss by reason of the maiming, killing or 
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wonying of his sheep bj dogs, maj present proof of the nature and extent 
of his damages to the selectmen of the town, who shall draw an order for the 
amount in his favor upon the treasurer of the town, and thereupon the town 
may reooyer of the owner of the dog the full amount of such order. Held, 
to be unconstitutional, in so far as i^ undertook to bind the owner of the dog 
bj the decision of the selectmen fixing the amount of the damage with- 
out giving him an opportunity to be heard on the question ; but tliat the 
town could nevertheless recover, under the statute, from the owner of the dog, 
the actual damages which the jury who try the cause find the owner of the 
sheep to have sufibred, not exceeding the amount of the order drawn by the 
selectmen. 1868. BaM Kingston v. TouiU (48 N. H. ff7), II, 174 

9. Police power, 

69. When necessary to insure the public safety, the legislature maj, 

under the power vested in it, authorize municipal authorities to summarily 
destroy property without legal process or previous notice to the owner. 1868. 
Blair v. Forehand (100 Mass. 186), I, 94. 

70. Thus the regulation of the keeping of dogs and the authorization of 

their summary destruction when prescribed regulations are not complied with 
are within the police power. Ih, 

71. Fenoas along railroads, k railroad compai^y was not compelled by its 
charter to make or rebuild fences along its track. By an act of the legis- 
lature it was made the duty of the company to repair fences along its line, 
" destroyed by fire caused by the running of trains or by the employees of the 
road." Held, a valid exercise of the police power of the State. 1871. Penn 
9yhama B. R Co, v. BiUet (66 Penn St. 164), Y, 860. 

72. Oemeteries. A statute directing the removal of bodies from a cemetery 
and the vacation and sale thereof is constittttional. 1871. Kineaid*e Appeal 
(66 Penn. St. 411), V, 877. 

73. A itatuto porohibitad the nsa, in cities and towns of a certain size, of 
any building not then so in use, for carrying on the '* business of slaughter- 
ing cattle, sheep, or other animals, or for melting or rendering establishments, 
or for other noxious and offensive trades or occupations," without the per- 
mission of the mayor, etc. Held, a constitutional exercise of the police power 
of the legislature. 1872. InhabUante of Watertotm v. Mayo (109 Mass. 815), 
XII, 694. 

10. Qfflcee and power to vacate, 

74. liegislattre powar as to oonstitntional offloes. The Pennsylvania leg- 
islature established the twenty-ninth judicial district, by act of 28th February, 
1868, under which act J. G. was elected and commissioned president judge 
of the district. By an act passed March 16, 1869, the former act was repealed 
and the district was abolished. Held, that the act of 1869 was invalid, as 
being an attempt, substantially, to abolish the office of president judge of the 
twenty-ninth district. (1), The term of the judidal office is fixed by the con- 
stitution, and it is beyond the power of the legislature to diminish it. 1869. 
(JommonweitUh v. OambU (63 Penn. St. 848), I, 422. 
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76. The powers, anthoritj and jurisdiction of an office are inseparable 

from it. The legislature may diminish the aggregate amount of duties of a 
judge, hy the diyision of his district, or otherwise, hut must leave the authority 
and jurisdiction pertaining to the office intact. Ib^ 

76. Transfevring duties. When one of the duties appertaining to the office 
of sheriff was the collection of taxes, and during the plaintifTs term as such 
sheriff the legislature passed an act for the appointment of tax-collector: hM, 
that such act was unconstitutional. 1871. King v. Ennter(efi N. 0. 608), VI, 
754. 

77. Where a State constitution provides for the election of sheriffs, fixes 

the term of office, etc, but does not define what powers, rights and duties shall 
attach or belong to the office, the legislature has no power to take' from a sher- 
iff a part of the duties and functions usually appertaining to the office, and 
transfer it to an officer appointed in a different manner and holding the office 
by a different tenure. 1870. State ▼. Brurut (26 Wis. 412), Vn, 84, and 
note, 87. 

78. Where an office is created entirely by the act of the legislature, the 
legislature may, in the absence of any constitutional restriction upon its power 
in the special case, shorten the term or abolish the office altogether, as it may 
think the public interests require. 1870. 8t<Ue ▼. Dougkm (26 Wis. 428), 
VII, 87, and noU^ 90. 

79. Bztendiiig term. The constitution of the State provided that certain 
officers should be elected at such times and in such manner as the legislature 
should direct. The legislature directed the times and manner of the election 
and the defendant was elected thereunder. Subsequent to such election, an 
act was passed extending the term of the incumbent three years. EM, that 
such act was unconstitutionaL 1871. PeapU y. BuU (46 N. Y. 67), VII, 802. 

80. Office created by Oonfoderate legislature. An inferior court was estab- 
lished by an act of the legislature of an Insurgent State during the rebellion ; 
after the suppression of the rebeUion a judge was elected for six years, and 
his election was ratified by the legislature. The legislature afterward, and 
before the expiration of the six years, abolished the court. HM, that the act 
was never a valid law, that the legislature had the constitutional right to abol- 
ish the court, and that thereafter the judge had no daim to the salary. 1871. 
Pm^HfU ▼. Oofhin (46 Ala. 108), YI, 608. 

81. Municipal officers. The legislature has no power to appoint permanent 
officers for the fuU term whose dutiee are purely municipal. 1871. People v. 
HuBM Od4 Mich. 44), IX, 108. 

82. Removals by the gOTemor. By the constitution of Bfississippi, article 
12, section 6, it was provided that " the term of office of all county, township 
and precinct officers shall expire within thirty days after this constitution shall 
have been ratified, and the governor shall, by and with the advice and consent 
of the senate, thereafter appoint such officers, whose term of office shall con- 
tinue until the legislature shall provide by law for an election of said officers." 
Held, that an act of the legislature providing that, in all cases in which the 
governor " shall have the power under this act, by the terms of the oonstitn- 

14 
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tion, to appoint to office he shall also have the power of rmn&vdl from offioe^" 
waa not unconatitational. 1870. NeiMom y. Cocks (44 MIbs. 852), VU, 688. 

M%ieeUane<m$ cate», 

83. Ziooal improvOTMiita. The charter of a city authorized the city oonndl 
to caose the improvements of streets at the cost of the owners of the adjoining 
lots, and provided that after the first improvement, repairs were to he made at 
the expense of the city ; hM, not to be a contract, and that a subsequent char- 
ter authorizing the re-construction of such streets, at the cost of adjacent own- 
ers, was constitutional 1870. Bradley v. MoAtee (7 Bush. Ey. 667), III, 808. 

8^ An act of the assembly authorising a street already laid out and 

in good condition, to be taken and improved for a public drive or carriage-way, 
and providing that the expense of the improvements be assessed upon the 
property located on the street, is unconstitutional, as imposing local assess- 
ments for improvements, which are for the general public benefit. (Read 
and Williams, disumtienU,) 1870. HammeU v. PhUadetpTUa (65 Penn. St 
146), m, 615. 

86. The collection of an assessment for a local improvement was pei^ 

petually enjoined, on the ground that the assessment was made without author- 
Sty of law, and an act of the legislature was subsequently passed authorising 
a special re-assessment for the same purpose. EM, that the act was valid. 
1872. Mills V. Charlston (20 Wis. 400), IX, 578. 

86. State laws giving a li«n on vassals for labor performed and materials 
furnished in their construction are constitutional, and may be enforced in 
State courts. 1868. .Fbf^ v. T:^"^tM<Mf{" (lOOMass. 409), I, 125. 

87. A State statute, a portion of whose provisions give a lien upon 

vessels and furnish a means of enforcing it in cases of contracts not maritime, 
and as to which there is no admiralty jurisdiction, will be upheld even though 
such statute is unconstitutional and void in relation to particular cases covered 
by its terms. 1870. Shsppard v. Stssls (48 N. T. 52), UI, 660. 

88. The plaintiff performed blacksmith work on a vessel being built 

at a ship yard in this SUte. Hsld, that the New York statute, entitled "An 
act to provide for the collection of demands against ships and vessels," passed 
April 14, 1862, was not in conflict with the United States constitution or the 
judiciary act, so far as it applied to a lien claimed by plaintiff. lb, 

89. The plaintifib attached a sea-going vessel, under the New Toik 

law (chap. 482, Laws of 1862), upon a daim for wharfage, ffsld, that a demand 
for wliarfage being a maritime demand, cognizable in the courts of admiralty, 
a State statute attempting to confer a remedy for such a demand by proceed- 
ings inr&miB void. 1871. Broohman v. EammiU (48 N. Y. 554), m. 781. 

90. Any State law which attempts to provide for the enforcement of a 

maritime claim or contract by any but a common-law zemedy infringes upon 
the exclusive jurisdiction of the federal courts, and' is n dear violation of the 
federal compact. lb, 

91. But in so far as the State laws create lien and provide remedies 
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for oUinui not maritime, over which the ooorta of admiraltj have no jarisdic- 
iion, thej are valid and operatiye. lb, 

92. Ziocal option laws. The legislature have no power to make the opera- 
tion or repeal of a law dependent upon a vote of the people. Therefore, ?ield, 
that an act prohibiting the sale of ale, wine, etc., the operation of which is 
made dependent upon the vote of the people in each ooontj, was unconstitu- 
tional. 1871. The State v. Weir (88 Iowa, 184), XI. 115, and note, 117. 

93. Oi^ rights. A State statute provided that people of color should have 
equal privileges and accommodations with white people in public convejances, 
theaters, places of popular amusements, etc, and imposed a penaltj for a vio- 
lation of the act. EM, that the statute was constitutional, and that the con- 
viction of the lessee of a theater for denying admission and equal accommo- 
dations to colored men should be affirmed. 1878. DanneU v. i^ate (48 Miss. 
661), Xn, 875. 

94. The legislatiire may grant to a bodj corporate the exclusive franchise 
of manufacturing and selling gas to illuminate a city, and of constructing 
works and laying pipes for such purpose. 1872. €UUe v. MiliDaukee Qae-Uffht 
Oampemy (29 Wis. 454), IX, 598. 

96. Bleotion: ballot The legislature passed an act requiring "the inspec- 
tors of any election, on receiving the ballot of any voter, to have the same 
numbered with figures on the outside or back thereof to correspond with the 
number placed opposite the name of such voter on the poll list. Heid, that 
such act was in violation of the object of that provision of the constitution, 
which declares that " all elections by the people shall be by ballot,'* and was, 
therefore, void. A ballot implies absolute secrecy. 1871. WWiams v. Stein 
(88 Ind. 89), X, 97. 

96. Bleotloiui: registry laws. By the constitution of Iowa, article 2, section 
1, it is provided that " every white male citizen of the United States, of the 
age of twenty-one years, who shall have been a citizen of the State for six 
months next preceding the election, and of the county in which he claims his 
vote sixty days, shall be entitled to vote at all elections which are now or 
hereafter may be authorised by law.'* A registry law providing that " no vote 
shall be received * * * from any person whose name does not appear on 
the register unless the person offering to vote shall furnish the judges of elec- 
tion his affidavit," etc., is not incompatible with the above provision of the 
constitution, and is valid. 1869. Bdmande v. Bavbury (28 Iowa, 267), IV, 177. 

97. Bringing stolen property into State. A statute, providing that a per- 
son who shall bring into the State property which he has feloniously stolen 
in another State, shall be guiity of larceny, and punished accordingly, is con- 
sUtutionaL 1871. PeopU v. WiUiame (24 BCich. 156), IX, 119. 

98. Pardons. The constitution forbade the governor to grant a pardon 
before conviction. EMy that a pardon after verdict and before sentence wm 
valid. 1872. CcrnifmmtMO^^ v. ixHO^iMMi (109 Mass. 828), XU^ 

99. JTudioial power. By the constitution of Kansas the jurisdiction of the 
Supreme Court was restricted to certain original proceedings, and ** such appel- 
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late jorisdietion as may be provided bj law." The legiBlatore conferred upon 
the Sapreme Court the power to hear appeals from a board of ooiinty clerks in 
the appraisal of the property of railroads for purpose of taxation. Hdd, that 
the yaluation of property for purposes of taxation is an incident to the 
taxing power, and, therefore, not such a " judicial power " as can be con- 
ferred upon the Supreme Court in the form of appellate jurisdiction. 1870. 
Auditor of State ▼. The Atehiaon, Topeka and Santa 2^ B. B, Co, (6 Eans. 500), 
Vn, 676. 

100. The legislature of Ohio authoriied the judges of the superior 

court to appoint trustees of a contemplated railway. Heldt (1) that this was 
not an exercise of the appointing power, forbidden to the legislature by 
article 2, section 27 of the State constitution, such trustees not being puNio 
offlc&ri in the constitutional sense, and their appointment by the court bdng 
a legitimate function ; (2) that the act was not in yiolation of article 4, section 
14 of the State constitution, prohibiting the judges from holding any other 
office, such power of appointment being only an additional power or duty 
annexed to an existing office and not a new office ; and (8) the act was not in 
violation of article 2, section 20 of the State constitution, in not fixing the 
term of office and compensation of the trustees, such trustees not being 
"officers" in the sense of the constitution. 1871. WdUcer y. OUy nf Oifi^ 
einnoH (21 Ohio St. 14), Vm, 24. 

101. ** Office or pubUo trust" A statute appropriated a specified sum to 
be paid to the relator for the purchase of certain relics of General Washing- 
ton, by the State, to be paid only upon the certiflicate of three persons named 
therein, one of whom was at the time a judge of the court of appeals, and as 
such incapacitated .from holding any other " office or public trust." Meld, 
that the appointment was valid, it not being an office or public trust within 
the meaning of the constitution. 1878. People v. Ifiehols (62 N. T. 478), 
XI, 784. 
See Ldotatiok of Actiok; MxiinoiPAL CoBPOBiLTiONS ; Statutbs; Stat- 

XJTOBY CONSTBUCnOir. 

CONTEMPT. 

Rerview ci Judgmmit. Plaintiflf was subpoenaed to make his affidavit befors 
a justice of the peace, but refusing to comply, he was committed by the jus- 
tice, whereupon a writ of habeas eorpue was obtained from the Supreme Court 
Held, that he must remain in custody, although his affidavit could not be used 
in the proceeding for which it was required, on the ground that when a person 
is being punished for contempt, unless the proceedings leading thereto are so 
grossly defective as to render them void, the judgment of commitment, in the 
absence of statute, cannot be reviewed in any other tribunal. 1870. BM v. 
MeDonaid (20 Iowa, 880), lY, 211. 

CONTBAOTOES. 
The owner of a dty lot let parts of the work of constructing a build- 
ing to different persons ; to one the excavation ; to another the stone work ; to 
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another the Bupentmctare ; while himself delivered stone, lime and sand. 
Held, that the owner, and not the contractors, was responsible for an injury to 
a traveler caused bj the excavation being insaffldentlj guarded. 1871. Soman 
▼. SUmley (66 Penn. St. 464), V, 889. 

See Master Aim Sbbyaott ; Nbgughnob. 

CONTRACTS. 
I. What ooNSTrruTBS. 
n. Thb oonhideratiok. 

nL COKSTBUOTIOK AJXD SFTBOT. 

IV. Vamditt. 
y. Pbrfobmakcb. 

VI. Ih BB8TBAI1VT OF TRABB. 

vn. Action on. ' 

L What 00N8TITUTB8. 

L A promise lacking mntnaltty at its inception becomes binding upon the 
promisor after performance hy the promisee. 1871. WiUeU v. Bun Mut, Ine, 
Ci?.(45N.T.45),VI,81. 

2. By l«tt«r. Where parties treat bj correspondence through the post, an 
offar bj one is complete as soon as the letter containing notice of an accept- 
ance is sent. The party making the oflTer is bound, when the other partj has 
accepted it before the notice of withdrawal reaches him. A mutual mistake 
as to a fact wholly collateral, and not affecting the essence of the contract, will 
not invalidate such contract. 1869. FAmI v. OroM (81 Md. 99), 1, 28. 

3. A statute esen^nting property from the payment of rates is not a con- 
tract and may be repealed, and the property taxed. 1869. Lord v. LUehfiM 
(86 Conn. 116), IV, 41 ; EaH Saginaw Manf, Co, v. (My of Bast Saginaw (19 
Mich. 269X n, 82. 

^ Sabscsiption paper. In an action against a subscriber to a paper stipu- 
lating that the subscribers would pay the sum annexed to their names to any 
person who should thereafter build a free bridge at a specified place, the same 
to be paid upon the completion of the bridge, it was 7iM^ (1) that the instru- 
ment was a valid contract between the subscribers thereto and any one who 
should afterward build the bridge according to its terms ; and that as relates 
to the payee, it was like a note payable to the bearer ; (2) that parol evidence' 
was inadmissible to show the work was to be let to the lowest bidder, there 
bein^ no such provision in the paper. 1870. Cooper v. McOrimmin (88 Tex. 
888), vn, 268. 

6. SenrioeB rendered a person during his last illness as nurse and house- 
keei>er are not deemed to be gratuitous, but on the contrary, there is an implied 
contract that the party receiving such services is to pay a UXt compensation 
therefor. The fact, if it were shown, that the nurse or housekeeper lived with 
the man she was nursing and taking care of as his concubine, does not impair 
or lessen her claim for wages, unless it be alleged and shown that concubinage 
was the motive and cause of their living together in the first instance, and the 
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services rendered were merelj incidental to that mode of living. 1871. 806- 
cession ofPm-euUhet (28 La. An. 294), VIII, 595. 

6. Plaintiff resided with her brother for many years, being supported 

and cared for by him daring that time as a member of his own family, and 
after his death sued his administrator, for services rendered by her for her 
brother while she so lived with him. Held, that the presumption created by 
the near kinship of plaintiff and deceased that no payment was intended for 
such services, could only be overcome by clear and satisfactory proof of an 
express contract to pay for them. 1871. ffaU v. Finch {29 Wis. 278), IX, 5^. 

7. A contraot tainted with fraud may be ratified without a new contiact, 
founded on a new consideration. 1871. Negley v. Lindsay {fil Penn. St. 217), 
V,427. 

II. Thb consideration. 

8. The compromise of a doubtful and conflicting claim is a good oonsideia- 
tionfor a new agreement. 1809. Piikin v. Noyes (48 N. H. 294), II, 218. 

9. Mutuality, If A promise to pay B a sum of money to do a particular act, 
and B does the act, A is liable, though B did not at the time of the promise 
engage to do the act ; for, upon the performance of the condition by the 
promisee, the amtract is clothed with a valid consideration, which relates back, 
and the promise at once becomes obligatory. 1869. Dcs Moines VaUeif B, R. 
V. Qraff (27 Iowa 99), I, 256. 

IOl Oontraofai under laal : consideration. Under the statute of Iowa the 
want of consideration on a contract under seal may be inquired into, and this 
does not except instruments made in other States. 1869. Wiiliaims v. HaiyTus 
(27 Iowa, 251), 1, 268. 

11. This statute afEbcts all sealed contracts made after its passage. It 

relates to the remedy, and does not impair the obligation of the contract, within 
the meaning of the adjudications of the United States Supreme Court. R, 

12. Defense of suit. Where A defended 'the suit of B upon Cs promise to 
indemnify him against the costs of the defense, this was a good consideration 
for the promise, although was mistaken as to the validity of the defense, and 
as to the benefit which he should derive therefrom. 1871. WeUs v. Jfonn 
(45 N. T. 82'/). VI, 98. 

13. Where a tenant agreed with his landlord, who was about to seU the 
premises at auction, that he would deliver possession of the same upon a fixed 
day, before the expiration of his term, to such person as should become the jpur- 
chaser, and, being present at the sale, made a statement to that effect, and the 
plaintiff became the purchaser, relying upon such agreement of the tenant, who 
had full knowledge thereof, held, that the purchase of the property by the plain- 
tiff was a sufficient legal consideration for the tenant's promise. 1869. Moors 
V. Bonis (49 N. H. 45), VI, 460. 

1^ Innkeeper's lien. Defendant, an innkeeper, held goods of J. S. to satisfy 
his board bill. Plaintiff, also an innkeeper, was afterward applied to by J. 
S. for board, and agreed with defendant to board J. S. a certain time in 
consideration of defendant's promise to retain the goods as security for 
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plain tifiTs bill as well as his own. The goods were released without payment of 
plaintiff's bill. Heldy that defendant's promise was founded on good consider- 
ation, and that for the violation of it plaintiff was entitled to recover. 1872. 
BarMi v. Saunden (49 Mo. 443). VIII, 136. 

Cantider<Uion of hiUi and notes— See ^UAJi and Notbb. 

III. Construction and effect. 
16. By what law construed* The iexfori govems as to the proof of the 



A" 



'contract ; the lex loci carUractue as to the obliffaHone of the contract. 
Downer v. Cheiubrough 86 Conn. 89). IV, 29. 

16. An ante-nuptial contract was made in the State of Mississippi bj a 

female minor with her intended husband. The contract was to be carried out 
in the State of Louisiana, where the husband and wife resided after marriage. 
Held, that the capacity of the parties, as well as the form of the contract, 
must be govemed by the laws of Mississippi, while its effect must be governed 
by those of Louisiana. 1870. Succeaion of Jesse W. Wilder (22 La. An. 219), 
11,721. 

17. To ascertain whether such a contract is for the benefit of the minor 

BO as to determine whether it is void or voidable, the lex loei contractus alone 
must be considered. lb. 

18. The courts of Louisiana having declared all contracts the considera- 
tion of which was Confederate money, illegal and void. EM, that the courts of 
Mississippi would not enforce a note given in Louisiana for a loan of Confeder- 
ate money. 1870. /«<y V. Xa/ton(; (42 Miss. 444), II, 606. 

19. In an action on a promissory note given in Arkansas, the defendant 

alleged that the action was barred by the statute of limitation of that State ; 
heid, that the lex fori and not the lex loci contractus was to govern. 1870. Cbr- 
son V. Hunter (46 Mo. 467), U, 529. 

20. The plaintiff was ii^jured through negligence of defendant, while 

traveling on defendant's train in the dty of New York, under a contract made 
and to be executed therein, and valid by the laws thereof, by the terms of 
which the plaintiff was to be carried gratuitously, and was to assume all risks 
of injury arising through negligence of defendant's servants or otherwise. 
Held, that the validity of the contract must be determined by the laws of New 
York, and that, it being valid in that State, the plaintiff could not recover. 
1868. KTiouUon v. TJkc Erie By, Co. (19 Ohio St. 260), n, 395. See Cabbieb, 
pi. 125. 

21. SaU by samplab S. sold and delivered spirituous liquors in New York, 
where such sale was lawful, to E., who resold the same in New Hampshire, 
where such sale was unlawful There was evidence tending to show that 
prior to such sale S. had, in New Hampshire, solicited orders for liquor from 
E., and that at the time of the sale he had reasonable cause to believe, and did 
believe, that E. intended to resell the liquors in New Hampshire, contrary to 
law. Hetdt that the contract of sale being valid in New York could be 
enforced in New Hampshire. 1870. ^itf v. ifiSpeor (50 N. H. 253), IX, 205. 
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22. If an agent of a person engaged in the sale of liquors in another 

State, merely takes an order of a person residing in Iowa for a qnantitr of 
Uqaor to be forwarded to him, which order is made upon and subject to the 
approval or disapproval of his principal, the sale will be regarded as made in 
the State where the principal resides, and the case will not fall within the 
statnte of Iowa, making void contracts for or on accoant of intoxicating 
liquors. 1871. Tegler v. Shipman (83 Iowa. 194), XI, 118. 

23. Defendant ordered, by sample, spirituous liquors of the traveling 

agent of a firm in another State where the sale was lawful, and they were 
put up, marked to purchaser and shipped from the firm's place of buflinesB. 
Held, that the sale was made and the dbniract complete at the place of ship- 
ment, and that an action for the price could be maintained in New Hampshire. 
1871. Boothby v. Plaisted (51 N. H. 436). XH, 140. 
i 24. Independent. In a contract for the sale* of land the vendee agreed to 
pay the purchase-money in installments, and the vendor executed a bond con- 
ditioned to deliver the deed upon the payment of the last installment. JSM, 
that the agreements were independent and that the vendor could recover 
the last installment without first tendering the deed. 1869. Bowen v. BaiUjf 
(42 Miss. 405), II, 601. But see, to the contrary, Robinson v. Earbour (43 Miss. 
797), n, 671. 

26. Severable. An oral promise to pay for both the past and future 
board of another is severable, and an action will lie on so much of it as is 
not within the stotute of frauds. 1868. Haj/net v. Mee (100 Mass, 827), 
1,109. 

26. Partioular words. In an action upon a written contract for the sale, 
of hogs, to be " delivered at W.,^t the option of H., by giving ten days!" 
notice at any time in June, Md, that the contract obliged defendant to make 
the delivery daring the month specified, without notice. 1870. WiUmoring, 
V. MeQaughey (80 Iowa, 205), VI, 678. 

27. An obligation in writing to pay a specified sum of money, on a day 

certain, in coin, or cotton at twenty cents per pound, at the option of the 
promisor, becomes absolute to pay coin, unless a tender of the cotton is made 
when due. A like obligation, when at the option of the creditor, does not 
require of him an election and notice in order to maintain his action to 
recover the coin. 1871. BusseU v. McCormiek (45 Ala. 587), VI, 707. 

28. Day's work under ten-hours law. Under a statute providing that, in 
all contracts for or relating to labor, ten hours of actual labor shall be taken to 
be a day's work, unless otherwise agreed by the parties, the plaintiff worked 
for the defendant from November to April, each day from sunrise to sunset, 
under an agreement for $2.50 a day, without any agreement as to how many 
hours should constitute a day's work. The plaintiff brought suit to recover 
$2.50 for each actual day's work ; the defendant claimed that he was entitled 
to $2.50 for each ten hours' work only. Held, that it was for the jury to deter- 
mine whether or not the work done by the plaintiff in a day was, by the under- 
standing and implied agreement of the parties, to be taken as a day's work. 
1868. Brooks v. Cotton (48 N. H. 50), II, 172. 
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29. A statate provided that "eigl^t hoan' work done in anj one 

day Bhall be deemed a lawial day's work, unless otherwise agreed by the 
parties." Plaintiff, under a contract for a fixed price per week, worked 
sixteen hoars per day. Held, that he could not recover d'>uble the agreed 
price. 1870. Luike v. Eotchkiu (87 Conn. 219), IX, 814, and note, 817. 

30. Bnildiiig oontraots— aooeptanoe by arobitect By the terms of a 
contract for repairing a building, it was provided that the materials to be for^ 
nisbed should be of the best quality, and the workmanship performed in the 
best manner, subject to the acceptance or rejection of the architect, and all to 
be in strict accordance with the plans and specifications ; the work to be paid 
for " when done completely and accepted." HM, that the acceptance, by the 
architect, did not relieve the contractors from their agreement to perform the 
work according to the plans and specifications ; nor did his acceptance of a 
diflbrent dass of work, or inferior materials, from those contracted for, bind 
the owner to pay for them. That the provision for acceptance was merely an 
additional safeguard against defects not discernible by an unskilled person. 
1872. Qlaeiui et al. v. Black (50 N. T. 145), X. 449. 

31. Duties on articles sold. The act of congress of 1864, chapter 178, 
section 94, which authorizes persons who before its enactment had made, con- 
tracts without other provision therein for the payment of duties subsequently 
imposed on articles to be delivered under them, to recover from the pur- 
chaser a sum equivalent to the duties so imposed if the same had not been 
previously paid by him, is constitutional ; and such sum may be sued for and 
recovered in either a Federal or State court. 1869. AfMnidaion v. Fr6&' 
tend (101 Mass. 808), m, 859. 

IV. Validitt. 

32. As regards publio policy. The plaintiff obtained a contract for build- 
ing a school-house for the district of which he was a director, and took part 
in the proceedings of the board which let the contract. HM, that the contract 
was void, on the ground that it was against public policy to allow the plaintiff, 
while holding a fiduciary relation to the district, to place himself in an 
antagonistic position and obtain the contract for himself, from the board of which 
he was a member. 1870. Pickett v. School DUtrict (25 Wis. 551), lU, 105. 

33. The plaintiff brought an action against the defendant, an executor^ 

for money had and received to plaintiff's use by defendant's testator, under 
an agreement made between plaintiff, the testator, and another, to operate in 
stock for the purpose of making a " comer," the money to be expended by the 
testator. EM, that the agreement was illegal and fraudulent, and that the 
plaintiff could not recover for any sums actually expended by the testator in 
the execution of the purposes of the agreement, although a recovery might 
be had for sums received, but not thus actually expended. 1869. Sampson v. 
Shaw (101 Mass. 145)» in, 827. 

3^ By a statute of the State, the board of auditors of the town of O. . 

were authorised to receive sealed proposals for the collection of town taxes, and 
to award such collection to the person offering the most favorable terms. The 
plaintiff and defendant both made proposals. At the time of doing so they 
15 
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made an mgreement, that if either obtidned the award, he would share the 
profits equaUj with the other. The defendant obtained the award and made 
certain profits. HM, that the agreement was contrary to public poli^, and 
the plaintiff was not entitled to recover the stipulated share of the profits. 1870. 
Atcheson v. AfaUon (48 N. T. 147), HI, 678. 

36. The plaintiff, defendant and two other parties, one of whom was 

an engineer in the employment of the State, upon the canals, entered into an 
agreement in the nature of a copartnership, to put in a bid for certain canal 
work. This agreement was forbidden by statute. The bid was put in, but 
before it was awarded, one H., who was a higher bidder for the same work, 
purchased the bid for $400, giving his note therefor. It was afterward 
arranged that the plaintiff should collect the note, and that each of the parties 
interested should receive $100 of the proceeds. Defendant was not paid. Held, 
that the original agreement of partnership being illegal the defendant could 
not enforce any of its unexecuted provisions, one of which was to divide the 
$400. That the express agreement made for the collection of the note and the 
division of the money will not be enforced, it being only a promise to carry out 
the unexecuted provisions of the contract of partnership. 1870. Woodioarth v. 
BenneU (48 N. T. 278), III, 706. 

36. T. and others gave their promissory note to W. on consideration 

that W. would use his personal influence with a commanding general to secure 
the pardon or commutation of the sentence of T., who had been arrested by 
the military authorities of the United States, in 1865, on the charge of being 
a guerrilla, tried at Louisville, convicted and sentenced to death. In an action 
on the note, held, that the consideration was valid, on the ground that the 
military courts had no jurisdiction of the person convicted. 1870. ITiompaon 
V. Wharton (7 Bush, [Ky.] 668), IH. 806. 

37. Conspiracy against trade and oommiiroa — agreement to control 
market Five coal corporations of Pennsylvania entered into an agreement, 
in New York, by which they agreed to divide the market for the bituminous 
coal, from the two coal regions of which they had control, in certain proper- 
tions ; to appoint a committee to take charge of the business of all the corpor- 
ations, and to appoint a general sales-agent, to be stationed at Watkins, New 
York. By the agreement, it was further provided that each company was to 
deliver its proportion of the coal at such times and to such parties as the com- 
mittee should, from time to time, direct ; that the committee should adjust 
the prices of coal in the different markets ; that the general agent should direct 
a suspension of shipment or delivery of coal by any of the companies making 
sales or deliveries beyond its proportion. By a statute of New York, " If two 
or more persons shall conspire to commit any act injurious * * * to trade 
or commerce, they shall be deemed guilty of a misdemeanor." In an action 
on a draft, given in furtherance of this agreement, hM, that the agreement 
was in contravention of the statute and against public policy, and, therefore, 
illegal and void ; also, that the draft was tainted with the illegality, and could 
not be recovered upon. 1871. Morris Bun Goal Oo. v. Barday Goal Co. (68 
Penn. St. 178^ VIII, 159. 
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38. BetwtMA wrong-doen. A contract wherebjr the aathor of a libel agreed 
to indemnify the publisher \b void. 1870. Atkim y. John9on (48 Vt. 78), V, 
d60, and 1147^,264. 

39. Qambling hovses. In an action for work done and material f omiehed 
in fitting up a hoose, it is no defense that the work was done and material 
famished with the knowledge, on the part of plaintiff, that defendant intended 
to ase the house for gambling purposes. 1872. Miehael v. Baean (49 Mo. 474), 
Vm, 188, and note, 140. 

40. In aid of rebellion. B. gave certain military companies ten bales of 
cotton to aid in equipping them for the Confederate seryice, which the agent 
of the companies sold to A. while yet undelivered. B. gave a receipt for the 
purdiase-money, in which he agreed to hold the cotton subject to the order of 
A. Upon failure to deliver a portion of the cotton, action was brought for the 
value. Held, that, although the transaction was illegal as between B. and the 
military companies, the contract sued on was subsequent and distinct, unaf- 
fected by the original transaction, and therefore valid. 1869. HoU T. BarUm 
(42 Miss. 711), n, 040. 

41. BCade In another oonntry In violation of its laws. PlaintiiF and defend- 
ant, in pursuance of an agreement to that effect, went to Canada in 1864 for 
the purpose of procuring men to be enlisted in the United States army, and 
before going, and also while there, plaintiff loaned to defendant money to pay 
his expenses. In an action to recover such money, hM^ that the contract, 
having for its object the violation of a law of Canada, was void, and that the 
plaintiff could not recover. 1868. Hall v. OotUUo (48 N. H. 176), H, 207. 

42. As to slaTes. By the abolition of slavery all contracts existing at the 
time relating to the sale of slaves were annulled. The sale of a slave being 
only the sale of his services for life, there was no difference between the right 
of an owner and of a hirer except in duration ; obligations for the sale and 
also for the hirer of slaves were canceled by such abolition, and it is of no 
importance that the period of hire had terminated before the extinction of 
slaveiy, or that the contract was valid prior to that time. 1870. Cormier v. 
Bienf)enu (22 La. An. 800), H, 728. 

43. A writing obligatory given for the purchase price of a slave in 

Kentucky, while slavery was legal in that State, may be recovered upon in 
Illinois, and the subsequent abolition of slavery does not affect the validity ol 
the note. 1869. B(nMd^66Y. Baker {tSSiJXL 241), IV, 697. 

44. Agreement with intent to delay crediton. A contract for the sale or 
conveyance of property, to hinder or delay creditors, is only illegal as to eredit- 
ors ; as between the parties and all others, it is legal and valid, and can be 
enforced in all its terms as any other contract. 1870. ifpringer v. Dreeeh (82 
Ind. 486), II, 856. 

46. Of minots. Under the common law, as administered in the United 
States, the general rule is, that the contracts of minors are voidable only, and 
not void. The exception is, where the contract on its face appears necessarily 
prejudicial to the minor. 1870. Wild&r^e Sueeeedon (^Ul An. 2i9),U, 721, 
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46. To ooUact olaimi againit United 8UtM. Defendant having a claim 
againsi the United States, employed the plaintiff to collect it, agreeing to pay 
liim therefor twenty per cent of the claim when collected. The United States 
paid the money to defendant. In an action by the plaintiff for his per centage, 
Jield, that the agreement was in contrayention of the act of congress to pre- 
vent frauds upon the treasury (10 U. S. Stat, at Large, 170, g 1), and was there- 
fore void. 1872. Jone$ v. Blackiidge (9 Kans. 562), XII, 503. 

47. Between belligerents. Defendants, at the breaking out of the rebellioii, 
did business as copartners in Savannah, where one of them resided, and also 
in New York where the other resided. After the president had by proclama- 
tion declared the district of Savannah to be in a state of insorxection, the 
defendant residing there drew a bill of exchange in the firm name on the firm 
in New York in favor of plaintiff. Hdd, that the bill was a contract with the 
enemy, and therefore void. 1870. Wood% v. Wilder (48 N. Y. 164), IH, 684. 

48. Mental nnsoundnass. Where a person of unsound mind makes a 
contract which is beneficial to him, the law supplies or presumes the existence 
of the requisite capacity, or, for his protection, estops the other party to set np 
and sustain this objection. 1869. Allen v. Berryhill (27 Iowa, 684), 1, 809. 

49. A. having a life estate in oertAin lands and owning stock thereon, 

conveyed the same to defendant on condition that he shoold support her for life, 
which he did. After her death her exeoator brought action to recover for nse 
and occupation of the lands and for value of the property, alleging that the 
conveyance was void, A being mentally imbecile at the time it was made. 
Held, that the plaintiff could not recover in the absence of bad faith or fraud 
on the part of the defendant. 1868. Young v. SU^ene (48 N. H. 183), II, 908. 

60. Parol evidence is admissible to show that a written contract was in 
furtherance of objects forbidden by law — e. g,, a champertous agreement 
between attorney and client. 1866. Maniin v. OUvrU (8 R. L 889), V, 686. 

y. Perfobmanob. 

61. Spedfio artiolM. An agreement to deliver specific articles, to be worth 
a specified amount, is legally fulfilled by the payment of the money in lien 
of the articles. 1869. Bmm v. Cox (40 Qa. 76), II, 560. 

62. Where a oontraot is entire, and one party is willing to complete the 
performance, and is not in default, no promise can be implied on his part to 
compensate the other party for part performance, although the contract itself 
is void by the statute of frauds. 1871. Qainin v. PrerUiee (45 N. Y. 168), VI, 
58. 

VL In bestraint of trade. 

63. Restraint of trade. G. leased a dyeing and scouring establishment, in 
the city of Baltimore, for a term of years, to F. & D., partners, and at the same 
time sold them the good-will of the business, and covenanted never to enter into 
competition, directly or indirectly, with the lessees, in Baltimore, in the trade or 
professioD of dyeing and scouring. The partnership between F. & D. was 
subsequently dissolved ; D. become sole owner of the partnership interest ; 
the lease expired, and D. removed next door and established himself in the 
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regnUr boBiness of dyeing and soouring. Q. then made an arrangement with 
Mb Bon, hj which the trade was re-established at the old stand, ander the 
name of the son, the father being the real proprietor. On an application for 
an injunction, Tield, that the covenant was valid ; that the dissolution of the 
partnership between F. and D. did not release the covenanter from his obliga- 
tion to D. ; and that the re-establishment of the business by Q., under the 
name of his son, was in violation of the covenant, and could be restrained by 

^ injunction. 1870. Ouerand v. DandeUt (82 Md. 661), in, 164. 

y 6^ The defendant sold to the plaintifb two patents issued to him for 

improvements in twist drills and collets, covenanting at the same time to 
transfer to the purchasers all his subsequent improvements in the process of 
manufacture, and that he would at no time aid, assist or encourage, in any 
manner, any competition against them. Afterward he removed to another 
State and engaged in the manufacture of other twist drills and collets, selling 
them in the same market in competition with plaintiffs. In a suit to restrain 
defendant from violating his covenant, held, that as the business was not local 
in its character, and the restraint not greater than the interest of the plaintlfib 
required the contract was ^alid. 1860. Mone Twist DrUl and MaoMne Co, ▼. 
Moru (108 Mass. 72), IV, 618. 

66. An agreement never to engage in a certain business " in the city 

and county of San Francisco or State of California," is not a severable contract, 
and, being in total restraint of trade, and therefore void, as against public 
property, so fto as it relates to the whole State, is also void entirely, and 
with respect to the city and county of San Francsico. 1870. Mare ▼. Bonnet 
(40CW.261),VI,621. 

vn. Action on. 

66. When bron^t Plaintiff entered into defendant's employ, under a con- 
tract to serve as derk till a certain time, and then to become a partner. 
Before that time arrived, defendant discharged plaintiff and refused to 
receive him as a partner, and plaintiff immediately brought action for a breach 
of the contract. Held, that the contract was entire, and the action not pre- 
maturely brought. 1872. Dugan v. Andereon <86 Md. 667), XI, 609. 

67. Damages. In an action to recover for a breach of a contract to deliver 
logs to be sawed at plaintiff's mill. Held (1), that the fact that the plaintiff 
■old his mill after he was notified by the defendants that they would pay for 
no more sawing, and deliver no more logs, or that he made a sub-contract with 
some other person to saw the logs that might be delivered, could not affect 
the right of recovery, or the measure of damages ; (2) that the measure of 
damages was the contract price of sawing, lees the cost of doing the work, in 
labor, in wear and tear of machinery, in time of use of machinery, and value 
of superintendence. 1870. Dunn v. Johnean (88 Ind. 64), Y, 177. 

68. False representations as to matters material to a contract, and upon 
which the party to whom they are made relies to his damage, constitute a 
defense to an action upon the contract, although their falsity was unknown tc 
the party making them. 1871. I^VMitfl v. i^Otfr (87 Ind. 1), X, 62. iS^ Action 
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69. Tlie rale aa to when contracts, in contravention of the statate, are 

Toid 8tated. 1870. Letter ▼. H&wa^ Bank (33 Md. 558), ni. 211. 

Between eUiune of the loyal and of the rebelliou* Statee — See Wab. 
When parol evid&nee it €ULmistible to eaopkUn — SeeEriDmscm, 

See, aieo, Comfbomisb; CoKBrmmoHAL law; Custom ahd ubaok; Dam- 

A0B8; MaRBIAOB; StATIJTB of frauds; SUBSCBIFnON; SUHDAT. 

CONTRIBUTION. 

1. Betwaeii wrong-doen. The role that wrong-doera cannot have redreeB 
or oontribation against each other is confined to cases where the person seek- 
ing redress most be presumed to have known he was doing an onlawfol 
act. 1871. Armetronff County ▼. Clarion County (66 Penn. St. 218). Y, 868. 

2. Acontractbj which the aathor of a libel agrees to indemnity the pab> 

lisher thereof is void. 1870. Atkms ▼. Johneon (43 Yt. 78), V, 260, and neU, 
264-5. 

3. Batwiesn oo-snretifls. The estate of a deceased snretj of a principal 
debtor was dischajged from liability to the creditor, throngh his negligence, 
bj operation of the statate of limitations. A oo-soretj afterward paid the debt. 
Held, that the estate was liable to contribate to sach cosurety, notwithstanding 
It was released from direct liabilitj to the creditor. 1870. Camp ▼. Boetwick 
(20 Ohio St 387), V. 669. 

4. Between ooquUmi te I^JukIm on a Joint bridge. Where a person is 
injored in passing over a defective bridge, which two coantiesare jointly bound 
to keep in repair, and recovers judgment of one county, the other is liable to 
contribution. 1871. Armetrong County v. Clarion County (66 Penn. St. 218), 
V,368. 

See Ship and shiffiko. 

OONTRIBUTORT NEGLIGENCE — iS^ Nbgligbkob. 

CONVERSION. 

1. By pnroliaso of mortgaged ohattals. One who purchases mortgaged 
chattels, before default of the mortgagor in possession, and sella them again 
before default in payment and before demand of possession, is not liable for 
conversion. 1870. Hathaway v. Brayman (42 N. T. 322), 1, 624. 

2. Of stolen ooiq;Mns. Certain coupons of United States bonds, belonging to 
8., had been stolen from him, and delivered by one who received them from the 
thief to H., and by him, acting as agent and in good fkith without gross negli- 
gence, sold and turned into money, which he paid to the person from whom 
he received them. Held, that H. was not liable to 8. for their c(m version. 1800. 
Spooner v. Hbfmee (102 Mass. 503), lU. 491. 

3. A parohase in good 6dth, from one who has no title and no right to 
transfer th^ property, will not ordinarily constitute a defense to an action for 
Its conversion ; but this rule does not apply when the act of appropriation can 
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be jofltified, m having been authorized in anj manner by the owner of the 
property. 1870. JTOfe ▼. 5iwa (104 Masi. 178), VI, 216. 

4. Intent Defendant received bills of exchange for acceptance, and on 
demand for them by the persons entitled thereto, he looked for them, bat not 
finding them, said he might have bnmed them np with papers he considered 
of no valae. 'Held, that he was not liable in trover, there being no evidence 
of a voluntary or intentional destruction or loss of the bills. 1872. Salt Springs 
NatumalBank v. Wheeler (48 N. T. 402), VIII, 664. 

6. Of sharM of stock. A. delivered to Q. a number of shares of stock in a 
mining company, as collateral security, and to be sold by G. whenever he 
could obtain not less than a specified sum per share. G. disposed of a part of 
these shares on his own account for less than a sum agreed, and, in settlement 
with A., transferred to him an equal number of other shares of the same stock 
and of the same value. A. alleged fraud in the settlement, and brought action 
to recover the money received for the shares sold. G. setup as a defense 
that he at all times had and held for A.'b use an equal number of shares of 
equal value, and that he has so replaced them. Held, that G. did not become 
leeponsible for the proceeds of the sale of the shares. The technical breach of 
trnsiwnB Damnumabequeif^wria. 1871. Atkine v. Gamble (480aL86), X, 282. 

6. By bank. A. borrowed from B., an incorporated bank, $4,000 in Confed- 
erate treasury notes, to be returned within ten days, and left with B., as 
seeurity, $4,000 in its own bills— the latter being more valuable than the 
former. A., witliin the limited time, offered to return $4,000 in Confederate 
treasury notes, and demanded back the $4,000 he had left with B. as security 
The latter refused to take the one or return the other. Reld, ( Williabd, J 
dissenting), that B.'s refusal to return the $4,000 in its own biUs was a oon- 
▼enion of those bills, and that trover lay for such conversion. 1860. Abrm 
homer The Sauihwitem BaUroad Bank (1 S. C, N. S., 441), VII, 88. 
Ste Bills and notbs; Damaoss. 

CONVEYANCE. 

L COIITBAOTTO OONVBT. 
II. BZBCUnON OF DBBD. 

m. Delivsbt. 

IV. ACKNOWLBDGMKNT AHD BBaiSTRATIOOr. 
V. BBOTTALS AKD DBSORIFTIOIIB. 
VI. MiaCBLLANBOUB GA8B8. 

Vn. Ov ooYBNAim— 8ee OoYmfASTB. 

L COKTRACTB TO OOHVET. 

L Partial dastniotioii of propcrtj. If the owner of a house and land 
agrees to sell and convey it upon the payment of a certain price which the 
purchaser agrees to pay, and before full payment, the house is destroyed by 
accidental fire, so that the vendor cannot perform the agreement on his part, he 
cannot recover or retain any part of the purchase-money. 1871. Welle v. Cal 
^(107 Mass. 514), 12,65. 
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2. Therefore, where plaintiff contracted to seU and convey to defend«it 

a farm haying bnildings thereon, and to deliver a deed in '* fee simple of said 
premises/' apon the payment, by defendant on a day named, of the price stipa- 
lated, and before the day named and the tender by plaintiff of the deed the 
buildings on the premises were burned, and the yalue of the premises greatly 
redaced thereby. fiTe^, that plaintiff could not maintain an action apon the 
contract. lb, 

3. Waxranty deed. Under an agreement to sell land, a covenant to convey 
a good title does not necessarily entitle the covenantee to a warranty deed. 
1869. KyU v. Kcvoanagh (108 Mass. 856), IV, 560. 

4. Parol piromise to oonTey — when will be enloroed. The plaintiff, 
owning a piece of wild land, told the defendants that the premises should *be 
theirs as long as they lived, and pnt them in possession of the same. The 
defendants occupied the premises for a number of years, and made extensive 
improvements upon them. EM, that the expenditures made upon perma- 
nent improvements constituted, in equity, a consideration for the promise of 
the plaintiff, and that the performance of the promise, although by parol, 
could be enforced in equity, and that an action of ejectment would not lie 
against defendants in possession. 1870. Fre&man v. Fre&man (43 N. Y. 84), 

ra,657. 

II. BXEOTTnOH OF DEBD. 

6. Blanlni. Defendant executed a note and mortgage, leaving a blank in 
each for the name of the payee and mortgagee, and delivered them to an agent 
to enable him to raise money thereon. The agent procured the plaintiff to 
loan the money and inserted his name in the blanks. BM, that the instru- 
ments were valid without a new execution and delivery. 1871. Van Btta v. 
JBheMon (28 Wis. 88), IX. 486. 

6. A deed, in due form, signed and acknowledged by the grantor, does 

not become his deed until the name of a grantee is inserted therein ; and an 
agent of the grantor cannot insert the name of a grantee in the absence of the 
grantor, unless his authority is in writing. 1871. Upton v. Areh&r (41 CaL 
85), X, 266, and note, 267. 

7. Plaintiff sold to defendant, by deed, a lot of gravel according to 

specifications and profiles made by a surveyor. Blanks were left in the deed 
for the quantity of gravel and the sum to be paid, and the parties orally agreed 
that the surveyor should fill them up after ascertaining the quantity. Held, 
that he might do so after the delivery of the deed, and in the plaintifi*s absence. 
1871. FoM V. Dolan (108 Mass. 155), XI, 881. 

8. Attestation. Where a statute requires that a deed of land shall be 
attested by witnesses, such attestation is essential to a valid conveyance. 1870. 
Orans v. Beed&r (21 Mich. 24), lY, 480. 

9. Adopting signature. Where a person, whose name has been subscribed 
to a deed in his absence, appears before a magistrate and duly acknowledges 
the execution of the deed, he thereby adopts the signature as his own. 1868. 
BarOett v. Drake (100 Mass. 174), 1, 101. 
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IIL Dbliykbt. 
IOl Of Tolnntary d«6d to infants. A father ▼olontarily conveyed lands to 
his infant cliildren, acknowledged the deed and placed it on record, bat did not 
deliver it. Afterward he petitioned to have the cloud of the deed removed 
from his title. Held, that having the deed recorded was sufficient delivery to 
the infant children, and that the petition must be dismissed. 1860. Cecil v. 
Bmxver (38 Iowa, 241); IV, 174. 

11. DeliToy to register. A register of deeds, at the grantor's request, 
wrote a deed, which the grantor signed, acknowledged and left with the regis- 
ter. The grantee was absent, and the register had no authority from him to 
receive the deed ; after recording it the register returned the deed to the grantor, 
at his request. EM, that there was no delivery to the grantee. 1870. Hmoka 
T. POes (106 Mass. 560), VII, (MM. 

12. OonTeyanott after issue of attachment. At the time of the execution 
and delivery of a deed conveying real estate, for a valuable and sufficient con- 
sideration, a writ of attachment against the property of the grantor had issued 
and was in the hands of the sheriif , of which facts the grantee was ignorant, 
but the land conveyed had not been levied on under the writ. HM, that the 
deed was valid and not fraudulent. 1871. Lowry v. Hcwwrd (85 Ind. 170)« 
IX, 676. 

13. Ais«nt of grantM when eqniTaleiit to aotual possession. B. executed 
a deed of certain property conveying it to E., and sent it to his (B.'s) agent to 
be recorded, which was done. There was no pecuniary consideration for the 
deed, nor was there any previous arrangement or communication between B. 
and K. on the subject ; nor had K. any knowledge of the execution of the deed ; 
nor did he or his authorized agent ever have possession of it. Subsequently B. 
informed E. of the deed and EL assented orally to receive it. HM, that such 
assent made the deed operative from the time the assent was given. 1871. 
Kwgi>wry v. BumHde (58 IIL 810), XI, 67. 

14. Wh«re grantor does not aooept R. purchased the interest of 0., a judg- 
ment debtor, in land. The deed to C. contained a false description, and R. 
attempted to strengthen his title by procuring a new deed containing a true 
description from the grantor of C. The new deed was never delivered to or 
accepted by C. MM, that R. obtained no legal title by the procurement of the 
new deed. 1871. Boff^a v. Oarsy (47 Mo. 283). IV, 832. 

16. Bsorow — deliTory after death. P. executed a deed of lands to B. and 
placed it in the hands of S. with instructions to hold it subject to liis control, 
unto his death, and then to deliver it to B. On P.'s death S. delivered the deed 
to B. ffM, that there was no valid delivery, and that nothing passed by the 
deed. 1872. PrutMUM v. Bak^r (80 Wis. 644), XI, 502. 

lY. AOXNOWLKDGMBNT AHD BBQICTBATIOH. 

16. 0«rtifioato of aoknowledgment When it is provided by statute that, 

in order to the registration or recording of a conveyance, the deed shall be 

acknowledged before some officer, and a certificate thereof entered upon the 

deed, if the deed is entered without the prescribed acknowledgment, the 

16 
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recording or registration will not be constructiTe notice to any cme. 1870. 
BiaJ^ ▼. 8ehneid&r (46 Mo. 472X II, 588. 

17. FailnM of r«oord«r to incUz. A deed filed for record in a recorder's 
office, and recorded, is notice to eabflequent porchaBers, notwithstanding the 
failure of the officer to index it. 1870. Bishop ▼. SehnM&r (46 Mo. 472), EL, 
633. 

18. When recorded deed has preforenoe to prior unreoorded deed. 
Where a person conyeyed land hj a deed, which was not recorded, and his 
heir, after his death, convejed the same land, by a warranty deed which was 
doly recorded, to an innocent parchaser, for valne, held, that the recorded deed 
from the heir operated to divest the title of the grantee in the recorded deed 
from the ancestor. 1870. Toungbhod t. Vattine (46 Mo. 289), II, 509. 

19. G. conveyed land to B. by a deed which was never recorded. After 

Q/b death, his heirs conveyed the same land to B. by a quit-claim deed, R. know- 
ing noUiing of the former conveyance. BM, that R., having only a quit-claim 
deed, was not a bona fide purchaser. 1870. Bodgors v. Burchard (84 Tex. 441), 
Vn,288. 

do. Priority. Defendant, the owner of certain lands, granted the same by 
quit-claim deed to the plaintiff. This deed was never recorded. Subse- 
quently defendant, for a valuable consideration made a quit-claim deed of the 
same lands to L., who had no notice of the prior deed. L.'s deed was duly 
recorded. In an action by plaintiff against defendant for damages, held, that 
plaintiffs interest in the land was not affected by the deed to L , and that he, 
therefore, had no cause of action. 1872. MarshaU v. BcberU (18 Minn. 405), 
X,201. 

y. RbOITALS and DBSOBIPnONS. 

21. Raoitala. A recital in a deed of land that the consideration has been 
paid, is only prima faeie evidence of payment. 1870. Park&r v. Fby (43 Miss. 
260), y, 484. 

22. — The xedtal in a deed stated, in effect, that it was made in pur- 
suance of a contract of sale entered into by the grantor and A., of whom the 
grantee was the assignee, and as such entitled to a fulfillment of the contract 
The grantee subsequently- mortgaged the premises so conveyed to W. Held, 
that the redtal was not constructive notice to W. of any equities in favor of 
A., and that it did not impose upon him the duty of examining the contract 
of sale or the assignment 1871. Aoer v. WeetcoU (46 N. T. 884), yn, 855. 

23. In an action for a breach of covenants in a warranty deed, it 

appeared that the deeds, after the usual words of conveyance and a descrip- 
tion of the premises, contained the words "and meaning hereby to convey 
* * * the same premises and title as conveyed to me by D« W., and no 
more." It appeared, also, that D. W. conveyed to defendant only an equity of 
redemption from a mortgage which was still outstanding at the date of the 
deed, and which plaintiff was subsequently obliged to pay. Held, that the 
deed only conveyed an equity of redemption, and that the action could not 
be maintained. 1871. BaUi v. FmIot (59 Me. 157), ym, 406. 
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24. D i o ri ptioB. In a deed of land, tbe description by lot should prevail 
over that by bearings and distances. Wbere the language conTeying premises 
was : " Lot No. 8, in block 87, in the old town of Hudson, now Macon, begin- 
ning at the north east comer ; thence west to the alley, « « « • to the 
beginning/' the description actually embracing a less area than lot 8, heid^ 
that all of lot 8 was conveyed. 1871. Buth&rfard ▼. Traey (48 Mo. 835) 
Vm, 104. 

26. Desor^ytion — eivldmioe. In an action for the purchase-money under 
articles of agreement for the sale of land, a deed containing a description like 
that in the articles is prima fade certain enough, and should not be excluded 
from evidence on the ground of iiisufficiency in the description. The ques- 
tion of such insufficiency is for consideration, subsequent to the admission in 
evidence. 1871. Negley v. Lindsay (67 Penn. Bt. 317), V, 427. 

26. AmUgnoiui description. Where the legal boundary between two towns 
diflbred from that popularly recognized, and a deed described a boundary in 
terms equally applicable to either, hM^ that parol evidence was admissible to 
explain the ambiguity. 1868. Putnam v. B<md (100 Mass. 58), 1, 82. 

YI. MlSCELLAKBOUB 0ABB8. 

27. To husband and wife. On conveyance of land to husband and wife 
each takes an entirety. 1868. Hemingway v. Scales (42 Miss. 1), n, 586. 

28. A deed absolute on its face, but made to secure the payment of money, 
is, in effect, a mortgage. 1870. ZKn«* v. Prtctf (4 W. Va. 4), VI, 268. 

29. When a deed treated as a mortgage. 1872. OampbeU v. Dearborn 

(109 Mass. 180), Xn, 671. 

30. Alteration in deed by grantee. An alteration in a deed of conveyance 
by a grantee after delivery does not affect the legal title or re-invest the same 
in the grantor, although a fraudulent and material change may disable the 
holder from bringing an action upon its covenants. 1870. Woodi v. Silder- 
Wand (46 Mo. 284), U, 518. 

31. Stolen deed. A deed not fully executed, and which had never been 
delivered, was stolen from the possession of the grantor, without negligence 
on his part, by the grantee named therein. Held, that no title passed, even as 
to subsequent purchasers. 1872. Tiih&r v. Beekwith (80 Wis. 55), XI, 546. 

32. Crop. A crop of com, ripe, but still standing uncut in the field, passes 
by deed with the freehold. 1870. Tripp v. Haeeeig (20 Mich. 254), IV, 888. 

33. Alter acquired title. A person having no title or interest in a certain 
tract of land, executed a deed thereof without covenants of seisin or warranty, 
using as words of conveyance the words, ** grants, bargains, sells, aliens, 
releases, quit-claims and conveys." Afterward the grantor acquired title to 
the land and conveyed it to defendant, who purchased with knowledge of 
plaintiff's deed. Held, that the deed to plaintiff was a quit-claim deed, and 
that the grantor's after-acquired title did not inure to the benefit of plaintiff. 
1872. Bruce v. Luke (9 Eans. 201), XU, 491. 

34. Relief from misrepresentatioiis. The defendant made a conveyance of 
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land to the plaintiff, not actually including a certain lot of oerenteen acres, which 
defendant had represented and plaintiff had been led to beliere to be covered hj 
the deed. B7 a proviso in the deed, plaintiff assumed the burden of maintaining 
a line fence, being induced to consent to the proviso hj false representations 
of the defendant in regard to the amount of fence which his neighbors would 
be obliged to maintain. Part of the purchase-money for the land was paid in 
government bonds, the defendant agreeing to take them at par and pay the 
interest and premium, and there waa a considerable sum due to the plaintiff 
thereon. By a bill in equity, the plaintiff prayed that the defendant be com- 
pelled to convey the additional seventeen acres, to release plaintiff from the 
proviso and to pay the amount due on the bonds. Held, that the conveyance 
prayed for could not be decreed ; that the remedy relating to the proviso and 
to the bonds was adequate at law ; and that, as the plaintiff did not offer to 
rescind the whole contract, there was no remedy in equity. 1869. Glass v. 
ffulbert (102 Mass. 24), Ul, 418. 

36. Gkiardiaa's asJm, An infant's land was sold in pursuance of an order 
of the court, granted on petition of the guardian. Between the time of 
the granting of the order and of the sale under it, a judgment was recovered 
against the infant, execution levied and the land sold. Held^ that the pur- 
chaser's title under the guardian's sale did not relate back to the date of the 
order of sale, but that the property passed under the execution sale. 1871. 
Shaffn&r v. Briffgs (86 Ind. 65), X, 1. 

36. TVaud of Tender. Where parcels of land, not intended to be sold, are 
included in a deed through the fraud of the vendee, and no part of the con- 
sideration is paid or received on account thereof, the vendee may set up the 
fraud and avoid the conveyance of those parcels without returning the con- 
sideration paid or setting aside the entire deed. 1868. BariUU v. Drake (100 
Mass. 174), 1, 101. 

37. A warranty of the guaranty of land conveyed in a deed cannot be proved 
by parol evidence. 1869. (7a*o< v. C%rw<w (42 Vt. 121), I, 318. 

38. Voluntary oonTe3r«noe — estoppel of grantor as against subsequent bona 
fide purohaser. A, owning certain lands, and intending to convey the same 
to his daughter as a gift, executed a deed, in which, through a mistake of the 
draughtsman, the premises were incorrectly described, and the name of the 
daughter's husband inserted instead of her own as grantee. No consideration 
was paid or promised for the conveyance, although a consideration was named 
in the deed. The deed was delivered to the daughter and duly recorded, and 
she was placed in possession. Afterward the husband executed a mortgage, 
containing the same erroneous description of the premises, to a Ixmnfide mort. 
gagee, who, upon foreclosure, purchased the premises and took a sheriff's deed 
containing the same erroneous description. Suit was brought by purchaser 
to correct the description; whereui>on A, having then first discovered the 
error in his former deed, executed and delivered to his daughter another vol- 
untary deed, wherein she was named as grantee, and the premises correctly 
described. Held, (l). That the purchaser having acted in good faith, and with- 
out any notice «< defect in the husband's title, A was estopped from denying 
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that the deed to the husband was made in good faith, or that the grantee was 
properly named therein ; (2), that the daughter, being a voluntary grantee, 
had no claim^ either under the original deed or under the one executed pending 
suit ; (8), that the deed to the husband was not void for uncertainty in the 
description of the premises conveyed, and that the plaintiffs were entitled to 
have their deed reformed. 1809. German Mutual Insurance Co, v. Ghim 
(82 Ind. 249), II, 841. 

39. MMSure of damages in actions for breach of contract to convey lands. 
See Damaoss. 
8ee,aleo,EffrQiPFKL; Evidbnob; Eviotioh; Fbatjd; Mibtakb; Pabttwall. 

CX)PTBiaHT. 
Before pa b lioa t Jo i L R., of London, composed a drama, and assigned to 
plaintiff the exclusive right of printing, publishing and producing it on the 
stage in the United States. R. afterward allowed it to be performed at a Lon- 
don theater. Defendent, a resident of New York dty, printed and sold copies 
of the drama in that city, having received the drama from persons who had 
seen and heard it in London, ffeldt that the permission to perform the drama 
at the London theater did not amount to a dedication of it to the public, nor 
give any hearer any title or right to the manuscript or a copy of it; and 
that plaintiff, althoi:(gh an alien, was entitled to an injunction in the courts of 
New York, restraining defendant from printing or selling copies of it. 1872. 
Palmer t. DeWiU (47 N. Y. 682), VII, 480, and ncie, 488. 

CX),RPORATIONS. 

I. StoOKHOLDBBS AKD 1CBMBBR8. 

II. Offiobbs. 

IIL l^ocKS AHD DrviDBin>e. 
IV. Rights and mabilitibs. 

1. StOOKHOLDBBS AHD MBMBBB8. 

1. Snbsoiiption to capital stook— effect of. The obligation of actual pay- 
ment is created is all cases by a subscription to the capital stock of a corpora- 
tion, unless the terms of the subscription are such as to exclude it ; and where 
a subscriber fails to comply with the conditions and terms of the subscription, 
without any default on the part of the corporation or its officers, he has no such 
rights or interests in the stock as to entitle him to an injunction restraining 
them from Interfering with the concerns, business, or affairs, of the corporation. 
1871. Bueey v. ffoopm'et al. (85 Md. 15), VI, 850. 

2. The mere fact of subscribing to the stock of an incorporated com- 
pany does not constitute the subscriber a stockholder; but it seeme that such 
a subscription puts it in his power to become a stockholder, by compelling the 
corporation to give him the legal evidence of his being a stockholder, upon his 
complying with the terms of the subscription, lb, 

3. Subscription to the capital stock of a corporation, without payment 

when due, does not render it competent for the subscriber 4b question the 
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regularity of the organisatioii of the corporation, or the aathoritj of its 
officers. Jb, 

4. Sxpnlfioii of members. Defendant, a corporation, was empowered hy 
its charter to expel members in the manner to be prescribed bj its rules and 
by-laws. A by-law provided for the expulsion of a member for non-fulfillment 
of any contract, whether written or verbal. Held, that the by-law was reason- 
able, and authorized the expulsion of a member refusing to perform a con- 
tract void by the statute of frauds. 1871. IHckeiuon v. Chanib&r qfOomfMree 
(ifMUwaukee (29 Wis. 45), IX, 544. 

6. AgKeemetA to oontroL Three persons owning a majority of the stock of 
a corporation, entered into an agreement, as between themselves, to elect the 
officers of the company and to manage its affairs as they or a majority of them 
should determine. EM, that the agreement was not illegal or void as against 
public poUcy. 1870. i^buW* v. Fo^m (57 111. 416). XI, 34. 

6. liability of stockholders. Plaintiff owned stock in the defendant's com- 
pany, whose charter, subject to amendment, alteration or appeal at the pleasure 
of the general assembly, provided that the stockholders should not be liable 
beyond the amount of their shares for any loss sustained by the company or 
for any debt due thereon. Afterward, the general assembly enacted that a 
company might fill up its capital stock, if reduced from its original amount 
by losses, by assessment on the stockholders, pursuant to which law defend- 
ant assessed plaintiff, ffeld^ that the act authorizing the assessment ¥ras oon- 
sUtutional. 1869. Gardner v. Hope Ineuranee Oo. (9 B. 1. 194) XI, 288. 

II. Officbbs. 

7. Voting on stook held in trust — mandamus. Some of the stockholders 
of a manufacturing company transferred four hundred shares to C, to be held 
by him ** for the benefit of the corporation," and, at an election of officers, C. 
voted on these four hundred shares, whereupon the election was claimed by 
the person having the highest number of votes. Held, that a mandamus 
would issue to compel the surrender of the offices to the persons having the 
highest number of votes, after excluding the four hundred. 1869. American 
BailiDay Frog Co, v. Ha/oen (101 Mass. 898), III, 877. 

8. M., the pledgee of stock, standing on the books of the corporation 

in the name of " M., Trustee," and on which he had repeatedly voted without 
objection, voted thereon at an election of directors. In quo warranto against 
the officers declared elected at such election, Tield (1), that M. was entitled to 
vote, in the absence of any claim by the pledgers to do so ; (2) that after the 
election it was too late for the pledgers to ask the court to disturb the result. 
1870. Hoppin v. Buffum (9 R. I. 51fi), XI, 291. 

9. Action by stockholder against direotors. An individual stockholder In 
a corporation may maintain an equitable action against the directors for 
misconduct in office. Where the corporation itself is liable, or through 
fraud or collusion, omits to sue ; and when the directors are charged with 
fraud it is not necessary for the stockholder to apply to them for the use of 
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the corporate name in bringing the suit. 1880. Mvuina v. QMihwaiiU 
(34 Tex. 125), VII, 281. 

10. In a suit to foredoee a mortgage given bj a stock company to 

aecore certain of its bonds, there was a judgment by default taken against the 
company, whereupon an individuai stockholder filed a plea of intervention, 
setting up that the bonds were fraudulently issued by the directors, and 
charging collusion between the plaintiff and the officers of the company. On 
demurrer, hdd, tliat the plea was good. i&. 

11. Oannot oontraot with the oompany. A director in an incorporated 
company cannot become a contractor with the company, nor can he have any 
personal and pecuniary interest in a contract between the oompany and a third 
person. 1871. Part ▼. BusM (86 Ind. 60), X, 5, and rwU, 12. 

12. The complaint in an action by persons assessed for the construe- 

tion of a road to enjoin the payment of moneys to contractors for building 
the road, charged that the contracts had been given to two person, one of 
whom was a director of the road company, and that the other contractor had 
an illegal and corrupt understanding with the directors that he was to share 
the profits with them. HM, that there were sufficient facts alleged to con- 
stitute a cause of action, and a demurrer would not lie. lb, 

13. Liability for losses. Directors of a corporation cannot, in the absence 
of any fraudulent conduct, embexalement or misappropriation of funds, or 
realisation of profit not conunon to all the stockholders, be made to account to 
the stockholder for losses arising from mismanagement merely ; or be made 
liable for mistakes of judgment, or want of skill or knowledge. 187IK 
8perin(t9 Appeal (71 Penn St. 11), X, 684. 

14. False representatioiis in oironlars. The director of a oompany is not 
liable for representations, false in fact but not known by him to be so, made 
in published circulars of the company, on wMch his name appears only as one 
of the list of directors. 1872. Wakeman v. DalUy (51 N. T. 27), X, 561. 

in. STOOKB AND DIYIDBNDB. 

16. Action for relosal to issue stocks. An action will lie against a corpora 
tion for wrongfully refusing to issue certificates of stock to a party entitled ; 
and the right of an associate Or his assignee to sue the corporation, into which 
the association is subsequently transformed, for its refusal to issue certificates 
of stock to Which he is entitled, does not differ in principle from that of an 
ordinary assignee of stock. 1871. Baltimore Oity Paeeenger Railway Oo, t. 
BeweU (85 Md. 288), VI, 402. 

16. Where the articles or by-laws of an association, formed with a view 

of being incorporated, provide that the shares are " transferable on the books," 
nevertheless, an assignee may sue the corporation, when formed, for refusing 
to issue certificates of stock although the assignment was not made on the books. 
lb. 

17. Measure of damages. In an action against a corporation for a 

wrongful refusal to issue stock, the measure of damages is the value of the 
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stock at the time of the demand, together with the dividendB accraed theieon 
at that time, lb, 

18. A o«rtifioate of itook traoBferred in hlank is not a negotiable instrn- 
ment. 1868. Shaw ▼. Spencer (100 Mass. 882), 1, 115. 

19. Who may increase stock. The charter of a corporation provided that 
its capital stock should be $100,000, with the power to increase it to $600,000, 
but did not provide by whom this power should be exercised. ffM, that the 
board of directors could not increase the capital stock without the assent of 
the stockholders. 1871. Eidman v. Bownan (58 111. 444), XI, 90, and noU, 
95. 

20l BhrldMidEi A sale of shares in a company carries with it dividends 
already declared, but to be paid subsequently. 1872. BurraugJu v. Horth 
OwroUna Baiiroad Co, (67 N. C. 876), XII. 611. 

21. Where the property of a corporation consists wholly of real estate 

and a part thereof is taken by eminent domain, the compensation therefor, if 
distributed as a dividend, is capital and not income. 1872. Heard v. Eldredge 
(109 Mass. 258), XII, 687. 

22. The guaranty of a dividend by a corporation, or " guaranteed divi- 
dends," means only a pledge of the funds legally applicable to the purposes of 
a dividend. 1856. Tqft v. Hartford, etc., E. B. Co. (8 R. I. 310), V, 575. 

VL Rights AND LIABILITIES. 

23* Bilay hold land out of StatOi A corporation chartered in Indiana, Jisld 
to have power to purchase and hold lands in Michigan without any statute of 
the latter State affirmatively authorizing it. (Gampbbll, J., dissenting.) 1872. 
Thompson v. Waters (25 Mich. 214), XU, 243. 

24. The aocommodation note of a corporation is valid in the hands of a 
holder in good faith and for value. 1869. Monibmeni Nationai Batik v. Qlobs 
Works (101 Mass. 57), HI, 322. 

25. When cannot impose liabilities on members. A corporation cannot; 
by resolution or by-laws, impose personal and individual liability upon its 
members, unless the power is specifically granted in the charter or by general 
statute. The capital stock is the fund out of which the debts of a corpora- 
tion must be paid, and dividends of profit already paid to the stockholders 
cannot be reached by creditors of the corporation. Funds due to a corpora- 
tion (as for rent) may be reached by proper process. 1869. Beid v. Ths 
Eatonton Manvfacturing Co, (40 Ga. 98), II, 563. 

26. Damages for acts of servants. A corporation is liable to exemplary 
or punative damages for such acts, done by its agents or servants, acting 
within the scope of their employment, as would, if done by an individual 
acting for himself, render him liable for such damages. 1869. Atlantic d 
Great Western BaUway Co. v. Dunn (19 Ohio St. 162), II, 382. 

27. When doctrine of ultra vires does not apply. A mining corporation 
was organised under a statute requiring the operations of the corporation to 
be carried on in Illinois. The corporation afterward engaged in mining in 
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Colorado, and in the pioseeation of ite work borrowed large sams of money, 
for which notes of the corporation were given. HM, that a stockholder 
could not enjoin the collection of the notes, the doctrine of uUra virei not 
applying. 1870. BradUyy. Ballard (S!im,ild),Ym, 666. 

28. Penalty against not enforoeable out of State. The provisions of a 
statute of Pennsylvania limited the amount of the debts and liabilities (not 
including capital stock) of certain companies to the amount of their capital 
actually paid in, and farther provided that " if any debts or liabilities shall 
be contracted exceeding the said amount, the directors and officers contract- 
ing the same, or assenting thereto, shall be jointly and severally liable, in 
their individual capacities, for the whole amount of such excess, and the 
same may be recovered by action of debt as in other cases." In an action to 
recover for a violation of this statute, held, that the liability so created was 
in the nature of a penalty, and not enforceable by action outside of the State 
which enacted the law. 1870. Fin^ National Batik v. Price (88 Md 487), III, 
204. 

29. Information against A public corporation may be restrained from 
doing an act not authorized by law on an information in equity by a law 
officer of the State, in the name of the State. Wagnbr, J., dissenting* 
1878. 8UU€ V. County Court (51 Mo. 850), XI, 454. 

30. An information in equity, by the attorney-general, cannot be 

maintained against a private trading corporation, where the acts complained of 
are not shown to have injured or endangered any rights of the public or of 
any individual or other corporation, and where the only objection to them 
is that they are not authorized by its acts of incorporation, and are, therefore, 
against public policy. 1870. Attomey-GeMrcU v. Tudor Ice Co, (104 Mass. 
389), VI, 227. 

31. Violation of charter — how determined. The charter of a corporation 
contained a provision that it should not be repealed " unless it shall be made 
to appear to the legislature that there has been a violation by the company of 
some of the provisions of this act." Held, that such violation must be mad 
to appear by the judgment of a court, and could not be adjudged by the legis- 
lature. 1872. Flint d FmtonviUe Plank^oad Co. v. WoodhuU (25 Mich. 99), 

XU,288. 

See Municipal cobporation ; Trust ; Wills. 

COUNTY — See Municipal corporation 

(X)UPONS — See Bonds. 

COURTS — See Judicial power ; Jurisdiction. 

COVENANTS. 

1. Independent or dependent. In a contract for the sale of land, the vendee 

agreed to pay the purchase-money in installments, and the vendor executed a 

bond conditioned to deliver the deed upon the payment of the last installment ; 

held, that the covenants were independent and that the vendor might enforce 

17 
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payment of all the installments withoat first tendering a deed. 1S$9. Baw&n 
y. Bailey (43 Miss. 406), n, 001. 

2. H. sold to B. lands at an agreed price, part of which was paid in 

cash and R.'s note given for the balance. H., at the same time, executed and 
delivered his bond conditioned to make title to R. when said note was paid. 
H. afterward assigned the note before its matarity to M., who brought action 
thereon after maturity. R. demurred on the ground that no deed of the land 
had been tendered. HM, that the covenant in the note and that ir the bond 
were dependent, and that the demurrer was well taken. 1869. RdbiTison v. 
Barbour (43 Miss. 797), II, 671. See eorUra Bowen, 1 Bailey, eupra. 

3. Of title and <iuiet ei4o3rmeat — breach o£ It is not necessary that there 
should be an actual eviction by process of law to constitute a breach of cove- 
nant of title and quiet enjoyment. Such covenant is broken whenever there 
has been an involuntary loss of possession by reason of the hostile assertion 
of an irresistible paramount title, whether that title be established by judg- 
ment or not. 1870. McOary v. Eastings (89 Cal. 860), II, 456. 

4. To stand seized. A deed of land, reciting a pecuniary consideration, and 
tb take effect after the decease of the grantor, upon condition of certain services 
to be rendered him, may be maintained as a covenant to stand seized to the 
grantee's use, notwithstanding the absence of the relation of blood or marriage 
between the grantor and grantee. 1869. Tr(tfton v. Bdwes (103 Mass. 533), 
III, 494. 

5. Against Inonmbranoe — right of way of raihroad. The owner of a par- 
cel of land, through which a railroad ran, conveyed the land by a deed pur- 
porting to convey the entire parcel without reservations as to the right of way 
of the railroad. In an action of covenant, held, that this right of way was such 
an incumbrance as would constitute a breach of a covenant against incum- 

-brance contained in the deed. 1869. Beach v. MOier (51 111. 306), II, 390. 

6. Easements. Defendant conveyed to plaintiff', by deed of warranty, 

premises, a portion of which he had previously conveyed and given possession 
of to another. The premises were subject aiso to certain easements, such as a 
right of way, and the right to maintain a dam. Held, that the covenant of 
seizin, so far as it related to the portion previously conveyed, was broken at 
the date of the deed, and that the existence of the outstanding easements was 
a breach of the covenants of warranty. 1871. Lamb v. Danforth (59 Me. 833), 
VIII, 436. 

7. Defendant conveyed to plaintiff, by a deed containing the usual 

covenants, land, part of which was occupied by a railroad. In an action upon 
the covenant of seizin, heldt that the covenant of seizin was not broken ; but, 
semble that the covenant against incumbrance was. 1873. Kellogg v. MaUn 
(50 Mo. 496), XI, 436, and note, 481. 

8. A oorenant of seizin runs with the land, and is divisible, so that if the 
land be sold in parcels to different purchasers, each may maintain an action 
upon the covenant 1871. SchofiM v. The Eomestead Company (83 Iowa, 817), 
VII, 197. 
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9. Of warranty rona with land. Where the covenantee, in a deed of land, 
takes possession and conveys, a covenant of warranty in the deed to him will 
pass to his grantee, although the covenantor was not in possession at the time 
of his conveyance. 1870. Weed v. Larkin (54 111. 489). V, 149. 

10. To oonT«y in lease running with the land. A lease of premises con- 
tained covenants to the effect that, upon the payment of $500, the rent should 
cease and the premises be conveyed to the lessee ; that the rent should be 
paid semi-annually, in April and October, and that if the lessee neglected to 
build a house and make repairs as covenanted, or neglected to pay rent, the 
lessor should have the right to enter upon the premises and take possession 
thereof. The lessee assigned his interest and the assignee went into posses- 
sion, but neither the lessee nor assignee fulfilled the covenant to build and 
repair. The rent was paid for four years ; in the fifth year, the October rent 
was accepted, but in January following, the lessor entered upon and took pos- 
sesion of the premises, complaining that the building and repairs had not been 
made as covenanted. In March, the orator, administrators of the assignee who 
died intestate, tendered the lessor $500, with the semi-annual rent due the 
following month, and demanded a conveyance of the premises. The lessor 
had conveyed the premises to G. a few days previous, and refused to comply 
with the orator's demand. Held, that the covenant to convey, contained in 
the lease, ran with the land, and was assignable ; that the lessor had waived 
his right to enter and take possession, until the right of the assignee had 
become valuable, that, if there were any forfeiture, the tender of payment of 
the $500, and the accruing rent saved it ; and that as G., the grantee, stood in 
no better position than the lessor, a decree shoold be entered for a conveyance 
of the premises to the orator. 1872. Uagar v. Buck (44 Vt. 285), VIU, 868. 

11. To make and maintain fence — when runs with land — inoombranoe 
damages for breach. The owner of a farm conveyed to a railroad company a 
strip of it by a deed containing this clanse : " I hereby covenant that I and my 
heirs and assigns wiU make and maintain a sufficient fence through the whole 
length of that part of the railroad which runs throngh my farm ; this covenant 
of maintaining the fence to be perpetual and obligatory on me and all persons 
who shall become owners of the land on each side of said railroad." Held, (1) 
that this covenant gave to the railroad company an interest in the nature of 
an easement in the grantor's adjoining land, and ran with that land, and was 
an incumbrance within the meaning of the covenant against incumbrance! in 
a subsequent conveyance thereof ; (2) that the obligation to maintain the fence 
was not impaired by the omission to perform it for twenty years, without any 
evidence of its having been released or extinguished ; (8) that an action for a 
breach of the covenant against incumbrances in the second deed was not barred 
by the statute of limitations' until twenty years after the date of that deed ; (4) 
that the fence was to be maintained on each side of the railroad, and wholly 
OD the land retained by the grantor in the first deed ; (5) that the measore of 
damages for a breach of the covenant against incumbrances was a just com- 
pensation for the real injnry resulting from the incnmbrance, to be estimated 
by the difference in the fair market value of the estate by reason of the exist- 
•Doa of the incnmbrance, and taking into consideration the coat of fendnic. io 
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for only m it exceeded the ooet of anj fences which the aitiifttion and dream 
stances of the estate would otherwise have required the maintenance of. 1871. 
Bromon y. Coffin (108 Mass. 175), XI, 885. 

12. Against use. A grantee under a conveyance with a restriction that none 
but a dwelling-house shall be erected on the premises, and that the " building, 
when erected, is not to be occupied for the purpose of carrying on any offen- 
sive trade or calling whatever,'* cannot use a part of a dwelling, so erected, as 
a grocery store. 1869. Dorr v. Harrahan, (101 Miss. 681), III, 898. 

13. The owner of a hxm granted to plaintiff the right to dig out and box 
np a spring thereon, and to put a pipe in it leading to plaintiff's house, and 
warranted these rights to plaintiff. Held, that the owner did not thereby 
covenant that he should not dig a spring on another part of his farm (twenty- 
seven feet distant) to supply his buildings with water, although, by so doing, 
plaintiff's spring should become useless, on account of the underground per^ 
oolaUon being reduced. 1871. BHssy. Oreeley (45^. Y.Q71\Yl, 1^7, 

14. Oovenant of title — action on. In an action on a covenant of warranty 
in a deed of land, brought against the warrantor, after a judgment of eviction 
against the warrantee, the warrantor is not concluded from showing Utle in 
himself, unless he had due notice of the ejectment suit. 1869. Somers v. 
Solimidt {24 Wis. 417), 1, 191. 

16. To have the efibct of depriving the warrantor of the right to show 

title, the notice should be from the warrantee, should be unequivocal, certain 
and explidt, should request the warrantor to defend the title, and should be 
given in time to enable him to prepare for such defense. lb, 

16. Knowledge of the action and a notice to attend the trial is not 

enough to work an estoppel. lb. 

17. Action of parties. Tenants in common have several freeholds and are 
not obliged to join in an action against their grantor for breach of covenant 
of warranty in his deed. 1871. Xomft v. DaT^/brfA (59 Me. 823). VUI, 486. 

18. —^ An action on a covenant against incumbrances broken during the 
life time of the ancestors should be brought by the administrator, not the 
heir. 1870. i^Wn* v. jKettis (83 Ind. 185), V, 193. 

19. Action of oorenant for rent by lessor against lessee, on a lease by 
deed-poll, signed and sealed by the lessor only, and which the lessee had 
accepted and occupied under. Held, that the action would not lie. 1873. 
Johnstma v. Mueey (45 Vt. 419), Xn,214 

See Dahaqbb ; Landlord akd Tjesaxtt, 

COVENANTS IN RESTRAINT OF TRADE— 5^ Contraotb. 
COVERTURE — fl^ Mabriagb. 
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CRIMINAL LAW. 
I. Qknsrallt. 

IL Iin>IOTMSNT. 
IIL DBFEN8B8. 

IV. Tbial. 

y. Verdict, jxtdombnt Ain) bbntbigh. 
VI. Eyidencb. 
Vn. Sfbcifio offbnsbb. 

1. Arson, 

2. Burglary. 

8. FcUu preten9«i, 

4. ffamieide, 

5. HUgal voting. 

6. Larceny. 

7. Perjury. 

8. Profane ewsaring. 

9. Bape. 

10. Becevoing stolen goods. 

11. Bobbery. 

L Qbnsrallt. 

1. Attempt to oommit crime. Whenever the law makes one step toward 
the accomplishment of an nnlawf ul ohjeot, with the intent of accomplishing 
it, criminal, the person taking that step with that intent, and capahle of doing 
everj act on his part to accomplish that ohject, cannot protect himself hy 
showing that hj reason of some fact unknown at the time to him, it could not 
have been carried into effeet. 1871. JffamiUon ▼. State (86 Ind. 280), X, 22. 

2. Thus the indictment charged the prisoner with assault with intent to 

take from Q. H. J. a $5 bilL Held, that a conviotion might be had, notwith- 
standing it appeared that Q. H. J. did not have a $5 bill in his possession at 
the time of the assault. 3. 

3. So where the eyidence on a trial for assault, with intent to murder, tended 
to show that the accused presented a loaded gun and snapped it three times, 
but there was no cap on it, the court charged the jurj that the absence of the 
cap would not avail the accused if he supposed it was on the gun, but the 
jury must be satisfied, bejond all reasonable doubt, that he did not know 
there was no cap on the gun. Held, correct. 1871. MuUen ▼. State (45 Ala. 
48), VI, 691. 

4i In assault with intent to murder, assuming the necessary intent to 

exist, the act performed must have some adaptation to accomplish the par- 
ticular thing intended ; but this adaptation need only be apparent, not perfect. 
lb. 

6. Arrest without warrant. A constable or police officer is not bound to 
procure a warrant, before arresting a person whom he has probable cause to 
believe guilty of a felony, even though there may be no reason to fear the 
escape of such person in consequence of the delay in procuring the warrant. 
1866. Wade v. Chaffee (8 R, I. 224), V, 572, and rwU, 574. See Areebt. 
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6. Jqriidiotiop. Where a complaint before a police court charges the lar 
cenj of goods of saffldent value to make it an offense, the maxtmum punish- 
ment of which is greater than a police court has power to impose, such court 
cannot go on and try the cause and impose a peiialtj within its jurisdiction. 
1870. iSSfflrfd V. 2>o/«^ (49 N. H. 483), VI, 588. 

7. The allegation of yalue in such a complaint governs the question of 

jurisdiction, and not the value as found at the trial ; and the defect cannot be 
remedied hy amendment in an appellate court, lb, 

8. Penalty. When a penal statute provides that the penalty may be 
recovered by indictment or dvil action, one moietj to go to the State and the 
other to the prosecutor, it must appear of record who the prosecutor is in 
order to entitle him to his share of the penalty, otherwise the whole penalty 
goes to the State. 1870. State v. SmUh (49 N. H. 155), VI, 480. 

9. Zlsoape evidence of guilt. On the trial of a prisoner indicted for mur- 
der, after the case had been given to the jury, and while the jury were 
deliberating, the prisoner escaped. The jury disagreed; the prisoner was 
re-arrested and again brought to trial on the same indictment Held, evidence 
of guilt, though not conclusive. 1871. Murrell v. ITie State (46 Ala. 89), VII, 
592. 

II. Indictment. 

10. Grand Jury, A judge cannot require a grand jury to' have witnesses 
examined publidy. 1878. State v. Branch (eSN,C.im),Xll9S8. 

11. Information. A constitutional provision that no person shall be held 
to answer for the criminal offense *' unless upon presentment or indictment of 
a grand jury" was made to read " without due process of law." Ifeld, that a 
statute giving courts jurisdiction of felonies upon information was valid. 
1872. Bov>an v. State (80 Wis. 129). XI, 559. 

12. *<Wi]]fiiU7 and maliciously.'* The statute made the "willfully and 
maliciously " doing a certain act criminal. An indictment, under the statute, 
charged that the defendant did the act " unlawfully and maliciously." Held, 
that the indictment was bad. 1872. State v. Hussey (60 Me. 410), XI, 209. 

13. Under an indictment, alleging that the accused " feloniously, will- 
fully, and of his malice aforethought, did kill and murder," the defendant may 
be convicted of murder in the first degree upon proof of murder by a deliber 
ate and premeditated killing. Dos. J., and Smith. J., dissenting. 1870. State 
V. Pike (49 N. H. 899), VI. 533. 

14. Information for laro«ny of " one hundred and thirty-five dollars of the 
property, goods and chattels" of C. Held, bad for uncertainty. 1878. Mer- 
yfin V. PeapU (26 Mich. 298), XII, 814. 

16. Oonokiding words — waiver by prisoner. The constitution of West 
Virginia provides that indictments shall conclude "against the peace and 
dignity of the State of West Virginia." Held (1) that an indictment concluding 
" against the peace and dignity of the State of West Virginia was insufildent, a 
literal compliance with the constitutional requirement being necessary ; and 
(2), that a prisoner, by ftiiling to demur or to move to quash, or in arrest of 
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Jndgment, ooold not be deemed to have waived all objections to an indict- 
ment thus defective, and he was not precluded from making the objection on 
appeal, the right being a constitutional one. 1870. Lemons v. The 8UUe 
(4 W. Va. 755), VI, 298. 

16. Neither the indorsements upon a check, nor a revenue stamp attached 
thereto, form any part of the instrument ; and an omission to set them forth 
in an indictment for forging and uttering the check constitutes no variance. 
1878. MiUer v. The People (52 N. Y. 804), XI. 706; SMe v. MoU (16 Minn. 
472), X, 152, and note, 154. 

III. DEFENSB& 

17. Onoe in Jeopardy. Under an indictment for murder, the defendant 
plead not guilty, issue was joined, a jury impaneled, the witnesses sworn, and 
the ca«e stated to the jury by counsel for both defendant and the State. At 
this stage of the proceedings, the prosecuting attorney suggested to the court 
a variance between the date on which the murder was alleged in the indict- 
ment to have been committed, and the d|tte alleged in the original affidavit ; 
whereupon the court dismissed the indictment. Held, that the dismissal of 
the indictment operated as an acquittal of defendant, and that to a second 
indictment a plea that he had been ^ once before put in jeopardy of life for 
the same offense " was good. 1870. Lee v. The State (26 Ark. 260), VII, 611. 

18. Onoe in Jeopardy — plea of upon new tiiaL Defendant was tried upon 
an indictment for murder, and was found " not guilty of murder, but guilty of 
manslaughter in the second degree." Upon a new trial upon the same indict- 
ment, granted upon his own motions, held, that he could not be convicted of 
murder. 1872. SttUe v. MarHn (30 Wis. 216). XI. 567. 

19. A statute provided that *' the granting of a new trial places the 

parties in the same position as if no trial had been had.'' Defendant was con- 
victed of manslaughter, on an information charging murder ; and a new trial 
was granted on his own motion. Held, that the defendant had waived the 
constitutional safeguard against being twice put in jeopardy for the same 
offense, and that on the second trial he could be convicted of murder. 1871 . 
StcUe V. McCord (8 Eans. 282), XII, 469 ; $ee contra, note, 478. 

20. 7ormer aoqnlttaL The discharge of the jury impaneled in a criminal 
case, without the consent of the defendant, because, after mature deliberation, 
they are unable to agree on a verdict, is not an acquittal of the defendant, and 
does not entitle him to immunity from further prosecution for the same offense. 
1871. Ex parte McLaughlin (41 CaL 211), X, 272. 

21. Neither an aoqnifctal upon an indictment for larceny, nor a conviction 
upon an indictment for receiving stolen goods, is a bar to a subsequent indict- 
ment, charging the same respondent with being an accessory before the fact 
to the stealing of the same goods. 1869. . StaU v. Larkin (49 N. H. 86), VI, 
456. 

22. Self dileiMa. Where one's life has been repeatedly threatened by an 
enemy, a desperate and lawless man, an actual attempt been made to assassin 
ate him, and the members of his family been informed by such enemy that 
he is to be killed on sight, he may lawfully arm himself to resist the threat- 
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ened attack ; he maj leave his home for the transaction of his legitimate hoai- 
ness, or for any lawful and proper purpose, and if, on such occasion, he casoally 
meets his enemy, having reason to believe 1iim to be armed and ready to 
execute his murderous intentions, and he does believe, and from the threats, 
the previous assault, the character of the man and the circumstances attending 
the meeting, he has reason to believe that the presence of .his enemy puts his 
life in imminent peril, and that he can secure his personal safety in no other 
way than to kill him, he is not obliged to wait until he is actually assailed. 
1871. Bohannon v. CkmmonweaUh (8 Bush. [Ky.], 481), VIII. 474. 

23. On the trial of an indictment for homicide, wliere the facts proved 

by the prosecution show that the defendant claimed to do the act resulting in 
death in self-defense, the burden of proof rests upon the prosecution to show, 
beyond reasonable doubt, that the act was criminal 1873. State v. Pattenon 
(45 Vt. 808). Xn, 200. 

24i A man's house is bis castle only in the respect that it is sacred for the 
protection of his person and family. * An assault on the house can be lawfully 
resisted to the extent of using deadly weapons, only in case the assault is made 
with the intent either of taking the life of the inmate, or of doing him great 
bodily harm, and such resistance is necessary to prevent such crime ; or in 
case the inmate has reason to believe from the circumstances, and, in fact, does 
believe, that it is necessary to prevent the commission of such crime. 1878. 
State V. Patterson (45 Vt. 808), XII, 200, and note, 212. 

25. Drunkenness. The voluntary drunkenness of a murderer neither 
excuses the crime nor mitigates the punishment. The rule is, that one in a state 
of voluntary intoxication is subject to the same rule of conduct, and to the 
same rules and principles of law, that a sober man is ; and that where a provo- 
cation is offered, and the one offering it is killed, if it mitigates the offense 
of the man drunk, it should also mitigate the offense of the man sober. 1871 . 
Shannahan v. Chmmonwedtth (8 Bush. [Ky.]. 468), VIII, 465. 

26. Insanity. On the trial of an indictment for murder, the jury were 
Instructed that, if the defendant killed his wife in a manner that would be 
criminal and unlawful if the defendant were sane, the verdict should be '* not 
guilty by reason of insanity," if the killing was the offspring or product of 
mental disease in the defendant. Hdd correct. 1871. State v. Jonee (50 N. 
H. 869), IX, 242. 

27. The test of responsibility for criminal acts, where unsoundness of mind 
is set up as a defense, is the capacity of the defendant to distinguish between 
right and wrong, at the time of and with respect to the act which is the sub- 
ject of the inquiry. 1878. Flanagan v. The People (52 N. Y. 467), XI, 781. 

28. Neglect of wounds. If death ensues from a wound given in malice but 
not in its nature mortal, but from which, being neglected or mismanaged, the 
party dies, this will not excuse the prisoner who gave it, but he will be held 
guilty of the murder, unless he can make it cle^ly appear that the maltreat- 
ment of the wound, or the medicine administered to the patient, or his own 
misconduct, and not the wound itself, was the sole cause of his death. 1871. 
8taU V. Morphy (88 Iowa, 270), XI, 122, and note, 125. 
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IV. Tbiai,. 

29« Bh«c¥Ji. A prisoner is entitled to appear for trial, upon his own plea 
of not gniltj, free from all manner of shackles or bonds, unless there is danger 
of his escape . 1871 . People ▼. Harrington (42 Gal . 165), X, 296. 

30. Impaneling Jnxy. When the name of a juror is drawn in making up 
the jurj for a murder trial, it is the right of the accused to have him put upon 
the jury or challenged by the State, although, since such juror was summoned, 
he has been convicted of an assault, and at the time he is drawn is confined in 
the county jail. The court cannot discharge such a juror of its own motion. 
1871. Bogge ▼. 8kUe(^ Ala. 80). VI, 689. 

31. Whether a juror Is indifierent, and whether a confession was made 

in consequence of inducements, are questions of fact to be decided by the 
court at the'trial, and that decision is final. 1870. State ▼. Pike (49 N. H. 
899), VI, 688. 

32. Polling Jury. The consent of the defendant in a criminal trial to have 
a sealed verdict returned is no waiver of his right to have the jury polled. 

1871 . Stewart v. People (28 Mich. 68), IX, 78. 

33. Separation of Jury. On the trial of an information for murder, which 
lasted through five days, the jury was permitted to separate for meals and at 
night and during one Sunday. The defendant was convicted of manslaughter. 
Held, that in the absence of proof that this separation of the jury worked no 
harm to the defendant, the verdict was void and should be set aside, and a 
new trial granted. 1872. Botoan v. State (80 Wis. 129). XI, 559. 

34i Merger. In offenses of an equal grade there can be no merger, and 
where the facts will make out a case under more than one statute, the State 
has a right to elect under which one it will proceed. 1871. Hamilton v. State 
(86Ind. 28(9,X,22. 

36. Nolle proseqiiL A prosecuting oflioer has the power, frirtute officii, to 
enter a nolle prosequi in ordinary indictments ; and this power may be exer- 
dsed before a jury is impaneled or while the case is on trial, with the consent 
of the respondent, or after a verdict la rendered against him. The exercise 
of this power being discretionary on the part of the prosecuting officer, the 
court has no right to interfere, after a nolle prosequi has been entered, and allow 
the complainant to appear and prosecute the indictment. 1870. State v. Smith 
(49 N. H. 155), VI, 480. 

V. VSRDICT, JUDOMBNT AND SENTENCE. 

36. When vardiot most specify degree. Upon the trial of an indictment for 
murder not charging any particular degree, the jury returned a verdict of 
** guilty," specifying no degree. The statute divided murder into two degrees. 
Held, that the verdict was bad, and that no judgment could be rendered on it. 

1872. ifofiranv. .8(0^(80 Wis. 428). XI, 575. 

37. It ia error not to ask the defendant, in a case of felony, why sentence 
should not be passed upon him, and that this was done must appear from the 
judgment entry. 1871. Mullen v. State (45 Ala. 48). VI, 691. 

1 
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38. Sentence for oonseoutive tenni. Where a prisoner has been convicted 
of several offenses, the court maj give judgment upon each one of them ; and, 
in doing so, may lawfully direct that the term of imprisonment for one shall 
commence at the expiration of that for another, and so on until all the terms 
have expired. 1869. PetUion of McCormiek {24: Wia. A92), I, \97, 

39. Bistinot sentences under several counts. An indictment contained two 
counts. The first charged the defendant with breaking and entering a store- 
house ; the second charged him with stealing the goods. He was found guilty 
under both counts, and the judge imposed a distinct sentence on each count. 
Held, not erroneous. 1871. Cammomoealth v. BirdioU (69 Penn. St. 482), VUI, 
283. 

40. Sentence — power d court to revise. Where a prisoner has been con- 
victed and sentenced, and duly committed in pursuance of the sentence, the 
power of the court to revise or change the sentence is at an end. 1869. Brown 
V. i2tctf(57Me. 56),II,11. 

VI. EVIDBMCB. 

41. Of threats. On the trial of an indictment for murder, evidence of threats 
made by the deceased against the prisoner is admissible, even though such 
threats were unknown to the prisoner at the time of the homicide. 1871 . 
HoUer v. State (87 Ind. 57), X, 74. 

42. Of character. On a trial of an indictment for murder, under a statute 
dividing murder into two degrees and requiring the jury to pass upon the guilt 
or innocence of the accused, and also, on conviction, to find by the verdict 
whether it be murder In the first or second degree, and to determine the char- 
acter, the extent and severity of the punishment to be inflicted. Meld, that 
evidence of the general bad character of the deceased as a turbulent, blood- 
thirsty, revengeful, dangerous man, is admissible to enable the jury to deter- 
mine the degree of the offense, and the character and measure of the punish- 
ment. 1872. J?Mfo V. /Sitote (47 Ala. 603), XI, 771, and noto, 776. 

43. Where the general good character of the accused as a peaceable 

man is proved, the following is a correct charge, to wit : " If the prisoner be 
proved of good character as a man of peace, the law says that such good char* 
acter may be sufildent to create or generate a reasonable doubt of his guilt, 
although no such doubt would have existed but for such good character ; " and 
if asked in writing, it is error to refuse it. lb. 

VIL Specific offbkbbs. 

1. Arson. 

44i Arson. A husband, living with his wife, and having a rightful posses- 
sion jointly with her of a dwelling-house, which she owns and they both occupy, 
is not guilty of arson, by the common law, in burning such dwelling-house ; 
and this rule is not changed by a statute securing to the wife her separate 
property. 1872. Snyder v. People (26 Mich. 106), XII, 802. 
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2. Burglarp. 
46. Burglary. Where a window wm left open from a quarter of an inch 
to an inch, and a person, with intent to steal, effected an entrance to the house 
by raising the sash higher, heid, not such a breaking or entering as constitutes 
burglary. 1870. CommontDeaUh ▼. Strupney (105 Mass. 688), VII, 556. 

8. FcU$4 pretenses, 

46. False pretense. A fklse promise will not sustain a charge of crime or 
false pretense. It must be a representation in fact that is Mae, and this must 
be relied on by the party defrauded. But if a pretense and promise blend 
together, and jointly act upon the defrauded person, whereby he is induced to 
give faith to the pretense, the case is within a statute making the obtaining of 
money, etc, by false pretenses a crime. 1869. State v. Datoe (27 Iowa, 278), 
1, 271. 

47. When D. pretended to H. that he had come to pay a debt due H., 

whereby H. was induced to make and deliver to D. a receipt, which D. imme- 
diately took and carried away without payment or consent of H. Held, within 
the sUtute. lb, 

4 Homicide, 

48. Homloide — Jmtifioatloii — burden of prooC In every case of homicide 
the people must prove the corpus delicti beyond a reasonable doubt, and if the 
prisoner claims a justification, he must take upon himself the burden of satis- 
fying the jury ^ a preponderance of evidence, 1870. People v. Schryver 
(42 N. Y. 1), 1, 480. 

49. But where the evidence introduced by the people tends to show 

that the homicide was justifiable, the prisoner may avail himself of that evi* 
dence, and has a right, without introducing affirmative proof, to have the ques- 
tion of justification submitted to the jury. lb. See ante, pi. 28. 

60. On the trial of an indictment for manslaughter, the court charged 

the jury that it was for the prisoner to satisfy the jury, " beyond a reasonable 
doubt," that the homicide was justifiable. HM, to be error. lb, 

61. Manalanghter. An indictment for manslaughter, by striking the 
deceased upon her head and throwing her on the floor, is sustained b^ proof that 
defendant struck her on the head, and that she fell upon the floor and was 
killed by striking on a chair in her fall. 1871. Commontoealth v. McAfee 
(108 Mass. 468), XI, 888. 

62. Murder. The defendant was indicted for murder under a statute 

declaring that "all murder committed by poison, starving, torture or other 
deliberate and premeditated killing, or committed in perpetuating robbery, is 
murder of the first deg^ree." Held^ that murder committed in perpetrating a 
robbery was murder of the first degree, although not committed with a " delib- 
erate and premeditated " design to kilL 1870. State r. Pike (4»^,IL 999), 
VI, 588. 

63. Oo an indictment for murder, where the plea of self-defense was 

relied upon, the Jury were instructed that '* by the term malioe aforethought, 
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is meant a predetermination to kill, however suddenly or recently formed In 
the mind of the person killing, before the fatal act, so that the determination 
actually exists in the mind l>efore and at the time of the killing, and be not 
prompted alone by the first transport of passion and under great provocation." 
Held, error, on the ground that the instructions under the plea of self-defense 
was in effect a determination by the court that killing in necessary self-defense 
may be killing with malice aforethought, and, therefore, legally murder. A 
killing, to constitute murder, must be done unlawfully, and unless it be unlaw, 
ful, it cannot have been done with malice aforethought, although it may 
have been predetermined. 1871. Bohannon v. CommonweaUh (8 Bush. [Ey.] 
481), Vm, 474. 

5. Itteffol w4ing. 
64i Illegal voting. Defendant was indicted for voting at an election, *' not 
having the legal qualifications of a voter." HM, that the indictment was 
defective, in not specifying the qualification, or qualifications which defendant 
lacked to make him a legal voter. 1871. Quinn v. The State (85 Ind. 48S), 
IX, 754. 

6. Larceny, 

66. latroeny. To constitute the offense of larceny, there must be a taking 
or severance of the goods from the possession of the owner. But a temporary 
possession by the thief, though it be but momentary, is sufficient. 1872. Harri- 
ion V, People (50 N. Y. 518), X, 517. 

66. On a trial for larceny from the person, the evidence was that the 

prisoner put his hand into the coat pocket of the complainant, seized the pocket- 
book of the latter, containing money and securities, and lifted it about three 
inches from the bottom of the pocket, when possession was regained by the 
owner. Held^ that this was a sufficient taking and possession of the property 
by the thief, to constitute the offense charged. lb. 

67. A statute providing that one who should bring into the State 

property stolen in another State shall be guilty of larceny, is constitutional 
1871. People v. WiUiama (24 Mich. 156), IX, 119. 

68. Taking a horse trespassing on the taker's land, with intent to con- 
ceal it, either until the owner shall ofier a reward and then to return it and 
claim the reward, or until the owner may be induced to sell it for less than 
its value, is larceny. 1870. OommonweaUh v. Maeon (105 Mass. 168), VII, 607, 
and note, 510. 

69. Obtaining property by a trick. On an indictment for larceny, it 
appeared that the prisoner and 8., who were confederates, met the prosecutor ; 
S. dropped a piece of paper ; prisoner picked it up while S. had stepped aside 
and took from it a five cent coin ; S., on returning, received the paper from 
prisoner, saying that ** he would not take ten dollars" for it, and proceeded to 
bet that there was a five cent coin in it ; prosecutor bet his watch, and the 
stakes were placed in prisoner's hands, whereupon S. tore open the paper, 
exhibited a five cent coin, which had been concealed therein, snatched the watch 
and walked off. Held, larceny. 1870. D^eee v. State (8 Heisk [Tenn.], 58). 

vm. 1. 
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7. Perjury. 

60. Peijiiry. Swearing to a false affidavit relative to an application to there- 
after be made in a State coart for naturalization under the laws of the United 
States is perjury, and indicUble in the courts of the SUte. 1870. State v. 
Whittemore (50 N. H. 245), DC, 196. 

61. To make profane swearing a nuisance, the profanity charged must be 
uttered in the hearing of divers persons ; and it must be charged in^ the bill 
of indictment, and proved to have been so uttered. The general allegation 
ad eommune noeumentwn is insufficient. 1878. State v. Pepper (68 N. C. 259)» 
XII, 687. 

62. Hence, where the indictment is alleged that the defendant " in 

the public street of the town of L., with force and arms, and to the great dis- 
pleasure of Almighty Qod, and the common nuisance of all good citizens of 
the State then and there assembled, did for a long time, to wit : For the space 
of twelve seconds, profanely curse and swear, and take the name of Almighty 
Qod in vain, to the common nuisance," etc UM, that no criminal offense was 
therein charged. lb, 

8. Rape, 

63. Rape. Where a man has carnal intercourse with a woman (not his 
wife), without her consent, while she is, as he knows, wholly insensible, he is 
guilty of rape. 1870. Oomm4m'U)eaUh v. Barke (105 Mass. 876), VII, 531, and 
n<?to,585. 

64. On a trial of indictment for rape, the jury were instructed that 

they might convict if they found that defendant procured the woman to have 
connection with him by fraudulent representations, which she believed, that 
it was a necessary part of his medical ueatment of her. IIM^ error, for the 
reason that it did not recognize force as an essential element of the crime. 1873. 
Don Moran v. People (25 Mich. 856), XII, 288, and note, 290. 

9. Beoeking stolen goods, 
66. If a person reoelves stolen goods, knowing them to be such, not for 
the purpose of making them his own, or of deriving profit from them, but 
simply to aid the thief in carrying them off, he is guilty of the crime of 
receiving stolen goods, knowing them to have been stolen. 1878. State v. Btuh- 
ing (69 N. C. 29), XII, 641. 

10. Bobbery, 

66. Robbery. In an indictment for robbery, the property may be laid as 
belonging either to the actual owner or to the person robbed. 1872. Brooks y. 
People (49 N. T. 486), X, 898. 

CUSTOM AND USAGE. 

To permit usage to govern and modify the law in relation to the dealings of 

parties, it must be uniform, certain and sufficiently notorious to warrant the 

legal presumption that the parties contracted with reference to it. 1869. 

OUUens^ Bank of Baitmore v. Qraffiin (81 Md. 507), I, 66. See Carrikrs ; 

EiTIDBNCB. 

CT-PRES— 6^ Will. 
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DAM. 
OiM who builds a dam acrow a atream ia bound so to oonatract it that it will 
refliat not onlj ordinary freehete, bat aiao each extraordinary floods as maj be 
reasonably anticipated. 1871. 6^ay ▼. ifomi (107 Mass. 492), IX, 61. 

See FiBHWAT. 

DAMAQ£S. 
I In Acnoire FOB PERSONAL nrjusiBs. 

1. Mi$ceUaneou$, 

2. In actions far breaeh cf promise of marriage — See 

Marriaob. 
8. Slander and Hbel-^See Slander and Libel. 
n. In actions for injuries to propertt. 

1. JHeeellaneotte, 

2. Jn aetione againet earriere — Bee Carriers. 

8. In octUmM against telegraph eompanies — See Tele- 

ORAPH. 

III. In actions ON contracts. 

IV. In ACTIONS ON covenant. 

I. In actions for personal injuries. 
1. Miscellaneous. 

1. Oharaoter and pain of mind. In an action for negligent injury to person, 
ihe jury in estimating damages cannot consider tbe '* character** of the plain- 
tiff nor his pain of mind aside and distinct from his bodily sofiering. 1870. 
Johnson V. WeUs (6 Nev. 224), HI, 245. 

2. In an action for injuries sustained by plaintiff from a defective bridge 

which defendants were bound to keep in repair, Juidt that the jury might prop- 
erly consider plaintiff's pain of mind and body. 1870. Pennsylvania and Ohio 
Canal Company v. Graham (68 Penn. St. 200), III, 540. 

3. Szemplary against oanier. In an action against a railroad company to 
recover for injuries sustained from an accident, the court charged the jury that 
if they found that the accident was caused by the gross negligence of defend- 
ants, they might in their discretion give exemplary damages. Held correct. 
1860. Taylor v. Grand Trunk By, Co. (48 N. H. 804), II, 220. 

4i A corporation is liable to punitive or exemplary damages for the 

wrongful acts of its agents in the scope of their authority, the same as would 
be an individual who had done the act. 1860. AUcmUc and Great Western 
kiiUway Co. v. Dunn (10 Ohio St. 162^ II, 882. 

6. Against railroad for assault by sarvant : azemplary. Plaintiff, a passen- 
ger in defendants' railway car, was assaulted and Insulted by defendants' serv- 
ant. Held, that plaintiff could recover of defendants exemplary damages ; and 
the defendants having retained the servant in their employ after notice of his 
conduct, the court refused to set aside as excessive a verdict for $4,850. 1860. 
Qoddard v. Grand Trunk By. Co, (57 Me. 202), U, 80. 
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6. Txom d«f(Mt in itrMt In an action against a city for injuries occasioned 
hy a defect in a sidewalk, the damages should not be yindictiye or punitive, 
but onlj compensatory. 1868. OUy of Chicago ▼. LangUm (52 111. 256), IV, 608. 

7. Under the statutes of New Hampshire '* towns are made liable for 

damages happening to any person, his team or carriage, traveliug upon a high- 
way, or bridge thereon, by reason of any obstruction, defect, insufficiency or 
want of repair, which renders it unsuitable for the travel thereon." In an 
action, under the statute, by a traveler, for damages resulting from the want 
of a sufficient railing upon the sides of a bridge in a public highway, A^, that 
the plaintiff was entitled to recover, not only for injuries to his person, cloth- 
ing and team, including the animals, carriage and load thereon, but also for 
the loss of money carried in his pockets, and belonging to another; but that 
no exemplary or vindictive damages should be awarded. 1870. Woodman 
V. NoUingham (49 N. H. 887), VI, 526. 

8. In an action against a city to recover for injuries sustained from a 

defect in the street, KM, that if the injuries were permanent the party could 
recover prospective as well as past damages, not exceeding the amount claimed 
in the complaint. 1870. Weiseriberg v. CUy o/ApplsUm (26 Wis. 56), VII, 89. 

9. BlitigatioQ of damages — physioian. In an action to recover for injuries 
occasioned by the negligence of defendant, held, that plaintiff was only bound 
to use reasonable and ordinary care in the selection of a physician, and that 
the damages could not be reduced because the most skillful medical attend- 
ance was not secured. 1871. VoUins y. OUy of Council Bluffs (92 Iowa, 824), 
VII, 200. 

10. In trespass for assault and battery, the fact that the defendant has been 
tried in a criminal proceeding for the same act is no bar to, or mitigation of, 
exemplary damages ; but plaintiff's expenses in the suit, not taxable costs, are 
not proper items of such damages. 1878. Hoadiey v. WatBon (45 Vt. 289), 
XII, and fiote, 199. 

11. In an action for oaosing the death of a ohild about three years old, proof 
of special pecuniary damages is not necessary to maintain the action or to war- 
rant the jury in finding more than nominal damages. It is within the province 
of the jury in such a case to form an estimate of the damages with reference 
to the pecuniary injury, present or prospective, resulting to the persons for 
whose benefit the action is brought. 1872. Ud -v. Ibrty-$eeand Street, eie,, 
R R, Co. (47 N. T. 817), VU, 450. 

^12. In an action to reoover for injuries occasioned to plaintiff through the 
negligence of the defendant, evidence tending to show permanent injury as 
affecting the amount of damages is properly to be submitted to the jury. 1870. 
K&rr V. Forgue (54 111. 482), V, 146. 

13. Insuranoe money in reduotion oL In an action against a town to 
recover for personal injuries sustained in consequence of defects in a highway, 
the town is not entitled to have the proceeds of an aoddent insuranoe poliqr 
of plaintiff deducted from the amount of damages. 1871. Harding v. To^n 
€f Toutmhend (48 Vt 586), V, 804. See, also, Clark v. WiUon (108 Mass. 219), 
IV, 582. 
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IL In AcnoKB fob injubibs to fbofbbtt. 
1. 2£i$eeUaneou$, 

^ /14> OcarrenUm. In an action to recover for the conversion of wheat, the 
defendant is not entitled to prove the value of his own labor in harvesting and 
threshing the crop» for the purpose of reducing the damages. 1870. £11%$ v. 
Wire (88 Ind. 127), V, 189. 

16. In an action of trover for the conversion of stock, the measure of 

damages is the value of the stock at the time of the conversion, with interest 
from that time unUl the trial. 1870. Sturges v. Keith (57 m. 451), XI, 28, and 
note, 85. 

16. In actions for ooin< In trover against a bank after its reorganization as 
a national bank, for the value of special deposits in coin made prior thereto, 
held, that the measure of damage was the value of the coin at the date of its 
conversion with interest thereon. 1870. Coffey v. National Bank (46 Mo. 140), 
II, 488. 

17. In an action against an innkeeper for the loss of gold coin, while 

plaintiff was his guest in 1868, held, that the judgment should be for gold, not 
for its value in currency at the time of the loss. 1871. KeUogg v. Sweeney 
(46 N. Y. 291), Vn, 838. 

18. For refusal to daUver stock. In an action against a corporation for a 
wrongful refusal to deliver stock, the measure of damage is the value of the 
stock at the time of the demand, together with after-accrued dividends. 1871. 
BaUimore By. Co, v. SeweU (86 Md. 288). VI, 402. 

19. For property unlawfolly replevied. One who recovered possession of 
lands by ejectment, replevied the crops grown and harvested before the judg- 
ment. In an action by the one ejected to recover their value, held, that the 
measure of damage was the highest market value within a reasonable time 
after the property was taken, with interest computed from the time^uch value 
was estimated. 1870. Page v. Fowler (89 Cal. 412), II, 462. 

20. Driftwood. One whose property has been thrown, by a flood, upon the 
land of another, is not liable for damages, unless he reclaim the property. 
1870. Sheldon v. Sherman (42 N. T. 484), 1, 569. See, also, Lioesey v. Philadel- 
phia (64 Penn. St. 106), HI, 578. 

21. Insurance money in reduction ol Plaintiff's buildings were burnt by 
the negligence of defendant. Held, that plaintiff was entitled to recover their 
entire value, notwithstanding the fact that the insurer of the buildings had 
paid him the amount of the insurance. 1872. Weber v. Morris dk Essex B. B, 
Co. (36 N. J. 409), X, 253. See, also, Clark v. Wilson (103 Mass. 219), IV, 632. 

22. For neglect d common carrier. A common carrier neglected to 
forward promptly goods delivered with the notice that they were sold if 
forwarded at once. The goods depreciated in value, and the purchaser refused 
to receive tliem. Held, that the plaintiff could recover damages for the depre- 
ciation in their market value and also for loss of his chance to sell. 1869. 
Deming v. Grand Trunk Bailway Co*(^ N. H. 456), II. 267. 
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23. The measure of damages against a carrier for neglect to transport 

merchandise within a reasonable time, and its market valne has fallen, is the 
difference in its value at the place of delivery at the time it ought to have 
been delivered and at the time of its actual delivery. 1871. Ward v. If, F. 
Cent. R, B. Co. (47 N. Y. 29) Vn, 406. 

ni. In ACTIONS OK GOirrRACTS. 

24. When the vendor of land acts in bad faith, the measure of damages for 
breach of contract is the value of the land at the time of the breach ; but 
when he acts in good faith, the measure of damages is the consideration money 
and interest with, sometimes, the costs of investigating the title. 1870. Ha^n- 
mond V. Hannin (21 Mich. 874). IV, 490. 

26. Where a vendee refuses to complete a contract, for the purchase 

of real estate, the measure of damages to the vendor is the difference between 
the contract price and the valne of the real estate when the vendee refused to 
complete. 1871. Gtriwofd v. AiW» (51 N. H. 167), XU, 76. 

26. In an action on a warranty in a sale of stock, that it would be " worth 
$700 market value, within one year from date," the plaintiff contended that 
the measure of damages was the difference between $700 and the market 
value at the end of the year ; defendant contended that the measure of damages 
was the difference between $700 and the highest price the stock reached in 
market during the year. Meld, that as between the two measures, defendant's 
was correct. 1870. Woodtoard v. Powers (105 Mass. 108). VII, 508. 

27. On contract to manufacture patented machines. The appellants agreed 
to manufacture for appellee a number of machines at a fixed price and failed 
to fulfill their contract. Held, that the measure of damages for such failure 
was the difference between the market value of such machines at the time 
they were to be delivered and the price to be paid for their manufacture, and 
that the circumstance that the machines were patented, and the patent right 
held by the appellee, did not alter such measure. 1871. Fink v. Tatman (86 
Ind. 259), X. 19. 

28. Oontract to deUver logs. In an action to recover for a breach of a 
contract to deliver logs to be 8a wed at plaintiff's mill, held, that the measure 
of damage was the contract price of sawing, less the cost of doing the work, 
in labor, in wear and tear of machinery, in time of use of machinery and value 
of superintendence. 1870. Dunn v. Johnson (88 Ind. 54), V, 177. 

29. When performance was prevented by defendant In an action for 
damages on a contract, which plaintiff was prevented from completing through 
the fault of defendant, the measure of damages is, not the price agreed to be 
paid in full performance, but recompense for the part performed, together 
with indemnity for the loss to plaintiff in respect to the part unperformed. 
1870. Friedlandsr Y. Pugh(4B man. 1X1), y,4TS. 

30. To deliver premises. In an action to recover damages for the breach 
of an agreement to deliver possession of premises to the purchaser upon a fixed 
day, the jury may consider in their assessment all such consequential damages 
ae are the fair, legal and natural result, under all the circumstances, of the 

19 
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breach of the defendant's agreement. 1869. Moore v. DavU (49 N. H 45), 
VI. 460. 

IV. In actions on covenants. 

31. Of quiet eraioymeaL The measure of damage for a breach of core- 
nant for quiet enjoyment is the value of the unexpired term of the lease at 
the time of the eviction, over and above the rent reserved by the temu >f the 
lease. 1870. Mack v. PaUhin (42 N. T. 167), I. 506. 

<i2. Of title. The measure of damage in an action on a covenant of title, 
after eviction,' is the purchase-money and interest ; but where the covenantee 
has purchased the paramount title, it is the sum actually and in good faith 
paid therefor and the amount expended in defending his possession, provided 
such damages shall not exceed the purchase-money and interest. 1870. Me- 
Gary v. Sortings (89 Cal. 860), II, 456. 

33. -*-— Rule of damage on the taking of land for the construction of a 
railroad, tee Railboad. 

See Conspiract; BsaNSNT Domain; Insuranob (Marine); Officbb; 
Replevin; Trade-mark. 

DEBTOR AND CREDITOR. 
Where a debtor, with the assent of certain of his creditors, placed his per- 
sonal property In the hands of one of them, with instructions to sel i it, and 
pay himself and such other creditors out of the proceeds, ?ield, that the credi- 
tors, for whose benefit the property was to be applied, obtained a lien upon it 
and its proceeds superior to any which a general creditor could acquire by the 
subsequent levy of an attachment thereon. 1870. ffandlej^ v. I^/lrt&r (89 Oal. 

288), II, 449. 

8ee Bankruptot ; Insolvent Law. 

DECEIT — See Fraud. 

DEED— /SmConvbtancb; Jury; Ratification. 

DEFAMATION — iS^ Slander and Libel. 

DELIVERY. 
I. Bt carriers — See Carrier. 
II. Op deed — 5^ Conveyance. 
^ III. Op property — See Sale. 

. DEPOSIT — See Bank and Banking. 

DERELICTION — See Accretion. 

DEVISE — See Will. 

DISSEISIN. 

An occupation of premises for years, by means of a permanent strROtiue 
although by mistake as to the true boundary line. Is in legal effect a disseisin. 
1870. Prapnetwn v. Nashua, ete., B. B. (104 Mass. 1), VI, 181. 
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D18TBBSS. 

1. An actioii will not lie for distraining for more rent than is dae. 1878. 
HamUUm v.W%ndoff(^ Md. 801), XI, 491. 

2. The gooda of a principal in the store of his commission merchant for sale 
are not liable to distress for rent due by the latter to the landlord of the prem- 
ises. 1872. JTcC^m;^ y. (7^»n (87 Md. 485), XI, 542. 

DIVIDEND. 

1. A sale of sharea of itook in a railroad company oaxries with it the divi- 
dends declared by the company, when they are to be paid at a day subsequent 
to the transfer of the stock. Therefore, when the North Carolina Railroad 
Company declared a dividend on the stock in said company, on the 16th day 
of February, 1870, to be paid on the first days of April and July thereafter, and 
the owner of certain shares of such stock sold and transferred the same on the 
17th day of February. Held, that the purchaser of said shares of stock 
acquired the dividends, as well as the stock. 1872. Bwrrimgh» ▼. North (kur- 
dina R R. Oo, (69 N. B. 876), XII, 611. 

2. ''Quaranteed divldands " means only a pledge of the funds lawfully appli- 
cable to dividends. 1856. Tqft v. Hartford, sU., RROo,(fiK 1.410), V, 576. 

SSS COBPORATION. 

DIVORCE — 8eo Mabbiaoe. 

DOGS— iS^ AimcAiA 
DOWER — 8e$ Mabbiaob. 

DRIFTWOOD. 

The owner of property wnich, without his fault or negligenoe, is carried by 
high water down a stream and deposited upon the lands of another, will not 
be liable for any damage occasioned by k, unless he reclaim it, in which event 
he must make good the damages done. 1870. SMdon v. Sherman (42 N. Y. 
484), 1, 569 ; Li/otBOtf v. PhOadelphia (64 Penn. St. 106), m, 578. 

DRUNKENNESS. 

I. As DBFEN8B TO KOTE— Sm BiLLS AHD NoIM. 

XL As BXOUBB FOB CKOtR^See Cbdcikal Law. 

DURESS. 
Of property. Goods requiring special care, and of a perishable nature, were 
wrongfully taken and kept from the owner thereof by means of a writ of 
attachment fraudulently obtained, and were rapidly going to destruction, and 
party in possession refused to surrender the goods on payment of the sum 
actually due, demanding more than twice that amount, and, in addition thereto, 
a release from all damages for his wrongful act, and the defendant in the 
attachment, to obtain possession of his property, paid the sum demanded 
and executed the release. In an action on the case for wrongfully suing out 
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the attachment, hdd, (1) that the release ooald be avoided on the ground of 
doreas ; (2) that the partj injured was not restricted to an action on the attach- 
ment bond, but could not maintain the action on the case ; (8) that the declara- 
tion need not allege " want of probable cause " in terms, but that it would 
suffice if such want was substantiallj alleged. 1870. 8paid» v. Barrett (57 
111. 289), XI, 10. 

DYING DECLARATION — ^iwBviDBNCW. 

EASEMENTS. 

1. On the severance of two tenements. The rule of law which creates an 
easement on the severance of two tenements or heritages, by the sale of one of 
them, is confined to cases where an apparent sign of servitude exists, on the 
part of one of them in favor of the other. 1871. BtUterworth v. Crawford 
(16 N. Y. 849), Vn. 352. 

2. The owner of two adjoining lots of land, Nos. 83 and 85, dug a vault 

extending partly into each lot, from which he constructed a drain through lot 
No. 85 to the street sewer. He conveyed lot No. 85 to defendant by deed, con- 
taining a covenant against incumbrances, and afterward conveyed lot No. 88 
to plaintiff. Defendant purchased without knowledge of the drain ; nor was 
there any apparent mark or sign of its existence. Held, that defendant's lot 
was not servient ; and that he had a right to close up the drain. Ih. 

3. Of Ught. The easement and servitude of light may be implied from 
grant. 1870. Janes v. Jenkins (34 Md. 1), VI, 300, and note, 306. 

4i By the grant of a lot and all the rights, " privileges, appurtenances and 

advantages to the same belonging or in anywise appertaining/' is passed the 
easement of light and air as to windows previously opened toward another 
lot of the grantor ; and the existence of the easement and the enjoyment thereof 
by the grantee is no breach of a special warranty contained in a subsequent 
deed of the other lot to another grantee. Ih, 

6. Light and air. The owner of two adjacent lots, having dwelling-houses 
thereon, conveyed one to the plaintiff and the other to the defendant, by deeds 
containing covenants of warranty and against incumbrance. The house pur- 
chased by plaintiff received light and air through windows opening upon an 
area on the lot purchased by defendant. The defendant being about to 
obstruct these windows by building upon and filling up the area, the plaintiff 
broaght suit for an injunction. Held, that there was no grant of an easement 
for light and air implied from the fact that the windows were in use at the 
time of the conveyance, and were necessary to the convenient enjoyment of 
the property, and that an injunction could not be granted. 1869. MuUen v. 
8triek(yr (19 Ohio, 185), U, 879. 

6. The owner of one part of a building has no action against the owner of 
the other part for willfully permitting his part to get out of repair, wherebor 
the plainUff's part is injured. 1872. Pierce v. Dyw (109 Mass. 874), XII, 
716. 
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7. Nor oan the owner of the upper story of a boilding recover of the 

owner of the lower story oontribntioD for neceesftrj repairs of roof. 1871. 
OUumwa Lodge ▼. Lewis (84 Iowa, 67), XI, 185. 

8. Butdaoent support While one person owns the surface and another the 
anderlying minerals, the former has an action against the latter for remoying 
the necessary supports of the surface. 1871. Jonee ▼. Werner (66 Penn. St. 
429). V, 386. 

9. Over land desoxfbed in a deed as a street J., owning lands, on which 
was a strip called a street, but which was not laid out or dedicated as a public 
highway, conveyed the same to S., by a conveyance, in which the said strip 
was mentioned as a boundary and described as " St. Charles street." Subse- 
quently S. conveyed a portion of such lands to the plaintiff, "with all the 
privileges and appurtenances thereunto belonging," referring to the so-called 
street, in the deed. The land so sold did not abut or front upon such street, 
nor was there a right of way by necessity over the land intermediate. HM, 
that the plaintiff did not acquire any right of way over the so-called street 

1870. Dawmm v. The 8i, Paul Fire Ineuranee Co, (15 Minn. 186), II, 109. 

1(X Agreement to abandon. An agreement made by a lessee for years to 
abandon an easement belonging to the estate does not bind the reversioner 
unless he is a party to it, or it is made with his knowledge and aoquiescenoe. 

1871. Glenn v. Datne (85 Md. 308), VI. 889. 

See Covenant; Hiohwats; PabttWai^l; Watbranb WATsn-ooimBBS. 

ECCLESIASTICAL LAW. 

1. The title to the ohoroh property of a divided congregation is in that part, 
though a minority, which adheres to the eodesiastioal laws, usages and prin- 
ciples of the denomination under which the church was constituted. 1871. 
Sehnorr'e Appeal (67 Penn. St 188), V, 415. 

2. The title and use of the property of a divided congregation, and 

the offices pertaining thereto belong to that portion which adheres to the nomi- 
nation and conforms to its rules. 1871. Boehi^e Appeal (69 Penn. St 462), Yin, 
375,andno<tf,288. 

3. A dassis of the German Reform Church of the United States, sitting 

as an ecclesiastical court, declared certain offices held by defendant vacant 
Held, that this decision was binding on the dvil courts, lb. 

4i Boolestastloal oonrt In a suit to enjoin the plaintiffs in error, as an 
ecclesiastical court, from proceeding with the trial of the defendant for alleged 
offenses and misconduct as a presbyter, held, (1) that the fact that the com- 
mission issued by the bishop, appointing persons to investigate the charge and 
make presentment, was irregularly issued would not affect the jurisdiction of 
the eodesiistieal court; (2) the ecclesiastical court is the exclusive judge of 
the suffidenpy of the presentment ; (8) such court is not bound by the rules 
of law as to challenge of jurors ; (4) where there is no right of property involved 
except derical office or salary, the spiritual court is the exdudve judge of its 
own jurisdiction. 1871. Ohaee v. Cheney (58 111. 609), XI, 95. 
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6. The rights of pew-owners in church discussed, o/rQuendo, 1871. 

KincM^u Appeal (66 Penn. St. 411), V, 877. 

EIGHT HOURS' LAW— iSw Oontbact. 

EJECTMENT. 

1. Crops. One who recovers land in an action of ejectment is entitled to 
the crops planted after the commencement of that action. 1969. McLean t. 
Baf>6e (24 Wis. 295), 1, 185. 

2. The owner of lands, who has recovered a judgment of ejectment 

against persons occupying under a claim of title, is not entitled to the crops 
grown and harvested by such persons before the judgment. 1870. Page v. 
Fo%Dl&r (89 Cal. 412), II. 462. 

3. Damages. When, in such a case, the owner obtained possession of the 
crops by replevin, JiM, in an action to recover their value, that the measure 
of damages was the highest market value within a rectmnabU time after the 
property was taken, with interest computed from the time such value was 
estimated. Ih. 

4. Defonse. A defendant in ejectment cannot set up a mortgage, with which 
he is not connected, as an outstanding title. 1870. Woods v. Eilderbrand (46 
Mo. 284), II, 518. 

ELECTION. 

1. Raiidenoe. Residence, under the provisions of the State constitution 
giving to certain persons, who have " resided " in the State and in the election 
district for specified periods, the right to vote, means that place where the 
elector makbs his permanent or true home, his principal place of business, and 
his family residence ; where he intends to remain indefinitely, and without 
any present intention to depart, and to which, when he leaves it, he intends 
to return. 1872. Fry^e Bleetion Case (71 Penn. Sti 802), X, 698. 

2. Students at a oollege, coming to it from other places, for no 

other purpose than to receive education, and intending to leave after grad- 
uating, do not lose their original domicile, nor acquire a new one, so as to 
become legal voters in the district where the college is situated. lb, 

3. A person bom in Canada of parents of African blood, who were born in 
Virginia and held there as slaves until they emigrated to Canada, held, not 
entitled to vote as a citizen of the United States without being naturalized. 
1872. People v. Board of BegUtraUon (26 Mich. 51), XH. 297. 

4. Right of residents on lands ceded to the United States to vote. Under 
and in pursuance of an act of congress, ^ The National Asylum for Volunteer 
Soldiers " was established in Ohio, upon land acquired by the United States, 
and jurisdiction over which had been ceded by the State to the United States, 
and contained inmates, some of whom were, and others were not, residents of 
Ohio at the time of entering. At an election held in the county wherein the 
asylum was situated, certain of the inmates were allowed to vote. Heid, that, 
as the asylum was a "needful building" within the provision allowing the 
United States to acquire land, and the United States had exclusive jurisdiction 
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over it, the inmates were not residents of the State, and therefore not entitled 
to vote. 1869. Sinks y. Beese (19 Ohio St, 306), U,Z97, 

6. Ballot An act required the inspectors of election to place on the back 
of the ballot of each voter the number opposite his name in the poll-list. SM, 
that the act was nnconstitutional and void on the groand that the intent of the 
constitution is to secure to each voter absolute secrecy. 1871. WilHama v. 
atein (88 Ind. 89). X, 97. 

6. Registry laws or laws prohibiting any person from voting, whose name 
does not appear on the register, are constitutional. 1869. Edmandi v. Banbiirjf 
(88 Iowa, 267), IV, 177. 

7. Oertifioato of prima fiioie evidenoe — mandamus. The relator received 
fr6m the proper officer a certificate of his election to the office of district clerk 
of M. county ; he subsequently took the oath, gave and filed the bond required 
by law, and then demanded of the respondent — the former derk, whose term 
of office had expired, and who was in possession — the seal, records, books, 
papers, etc., belonging to said office. The respondent answered that the re- 
lator, being a non-resident of the State, was ineligible to the office, and there- 
fore not legally elected. HM, that the relator was entitled to a mandamus. 
1870. State v. Shertoood (16 Minn. 221), II, 116. 

8. A certificate of election is prima fade evidence of title, and the court 

will not go behind it in proceedings for a mandamus. lb. 

9. Where person reoeiTing minority of votes is ineligible. At an election 
F. and C. were candidates for an office, for which F. was duly qualified, but for 
which C. was ineligible by holding an office made incompatible with the former 
by statute. C. had the majority of votes. Held, (1) that d was not elected ; 
(2) that F. was not elected, in the absence of proof that those who voted for C. 
did so with notice of his disqualification ; (8) that there was no presumption of 
such notice from the fact that the disqualification was created by a pnblic stat- 
ute. 1872. People v. Olute (50 N. Y. 451X X, 508. 

10. At an election the person receiving the highest number of votes was 

disqualified. The person who had received the next highest number, and who 
was qnalified, claimed the office. Held, that the electors had fkiled to make a 
choice, and that he was not entitled to the office. 1872. SubleU ▼. BedwU (47 
Miss. 266), XU, 888, and note, 841. 

See BIandamus. 

EMANaPATION. 
A warranty made in 1856, on the sale of slaves, " that the title of said slaves 
was warranted for the life of said negro slaves," is not broken by the emanci- 
pation of the slaves by the government of the United States during the dvil 
war. 1870. Fiti^^rick v. Heame (44 Ala. 171), IV, 128. 

EMBLEMENTS. 
1. In ^Jeotment One who recovers land in an action of ejectment is entitled 



to the crops planted after the commencement of the action. 1869. McLean x 
Bovee (24 Wis. 295), 1, 185. 
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2. One who reoovera ft jadgmeiit of ejectment against persons oocopjing 

under a claim of title is not entitled to the crops 0^ this case haj) grown and 
hanrested by such person hefore the judgment. 1870. Page y. Fhteler (39 Cal. 
412), n, 402, 

3. What pass by deed. Com, ripe but standing uncut in the field, passes 
bj deed of the freehold. 1870. Tripp ▼. Hoiceig (20 Mich. 254), IV, 388. 

4i Under parol contract to ocnnray. Plaintiff entered upon defendant's 
land under a verbal contract of purchase, and sowed crops with consent of 
defendant. Afterward defendant refused to carry out the contract of sale and 
ejected plaintiff. Held, that plaintiff was entitled to the crops. 1872. Barrit 
V. Fnnk (49 N. Y. 24). X, 818. 

6. One who is let into possession under a parol contract to purchase is 

a tenant at will so far as relates to the emblements. lb, 

EMINENT DOMAIN. 
L Among the reserved State rights is that of eminent domain. Under this 
power railroads have been built, and the right to exact tolls and charges for 
their use is a necessary consequence of the power to construct them. This 
power may be exercised at the discretion of the State. 1869. CommanweaUh 
▼. 3rie By, Co. (62 Penn. St. 286), 1, 899. 

2. In behalf of railroads. The right to exercise the power of eminent domain 
m behalf of railroads and other improvements of public utility is recognized 
by all the courts and denied by no one. The right to take private property 
under this power for public use is conditioned upon making compensation. 
1889. Stewart ▼. Supervisors (30 Iowa, 9), 1, 238 ; but see Hanson v. Vernon 
(27 Iowa, 28), 1, 215. 

3. A railroad company entered without right upon land and erected build- 
ings thereon. Two years afterward it acquired title to the land by eminent 
domain. Held, that the owner of the land was entitled to compensation for its 
value with the improvements thereon at the time the proceedings were com- 
menced. 1871. Graham v. GonnersviOe R. R Co, (86 Ind. 463), X, 56. 

4. Private roads. The legislature cannot authorize the taking of private 
property for a private road without the consent of the owner, even if compen- 
sation is made therefor. 1869. O^tom v. Hart (24 Wis. 89), 1, 161. 

6. An act authorizing a telegraph company to erect its line upon the right 
of way of a railroad company, without providing for enforcing payment of 
damages, is unconstitutional. 1872. Southwestern E. R, Co, v. Southern^ etc,, 
Telegraph Co. (46 Ga. 48). XII, 586. 

See CoNSTmmoKAL Law. 

EQUITY. 

A court of equity may, in cases where the party is not entitled to specific 
performance, grant relief by decreeing the repayment of the money expended 
on the faith of ^he contract. 1869. Green v. 2>rummond (31 Md. 71). 1, 14 

See Title. 
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BSGAPE. 

1. Whar* a Jaitor aOowad a prifoner to go outiicto of tho roomi used 
as the jail and to take his meals in another part of the same boilding with the 
jailer's family, and also to go outside of the building, this was hM a volun- 
tary escape, and sufficient to preclude the jailer from recovering on a bond 
given to him by the town to pay the prison charges of the prisoner. 1869. 
BUey ▼. WhiUiker (49 N. H. 146). VI, 474. 

a. The escape of a prisoner during his trial in an indictment Is evi- 
dence of guilt, though not conclusive. 1871. MwreU v. State (46 Ala. 89), 
VII, 692. 

BSCHBAT. 

Where the title of A., an alien, to lands In Bfichigan territory was confirmed 
by act of congress of 1807, and he died, leaving a child, bom in England but 
not naturalised, the lands escheated to the territory, and finally to the State of 
Michigan, and the State had the power to reconvey them without inquest of 
office-found. 1870. Orane v. Reeder (21 Mich. 24), IV, 480. 

ESTATE. 

Ziands oonr-syod to husband and wtfs. Where lands are conveyed to hus- 
band and wife, each takes an entirety, notwithstanding a statute providing that 
all conveyances of lands to two or more persons shall create estates in common. 
1868. Hemingway v. Soaiee (42 Miss. 1). U, 686. 

See CoKVETANOB ; Real Estate. 

ESTOPPEL. 

1. In pals. To constitute estoppel in pais, it must appear that the declara- 
tions or acts relied on influenced the party's conduct. 1872. MtUaney v. Horan 
(49 N. Y. Ill), X, 886. 

2. By oonduot. Where the owner of an iron furnace upon a stream claims 
that the owner of a mill above his works had bound himself, by verbal con- 
tract, that he would never stop the usual and constant flow of the water in 
the channel of the stream, and the owner of the furnace, after the death of 
the owner of the mill, stood by and saw the mill, sold by the administrator of 
the deceased, to an innocent purchaser, and gave no notice of the verbal agree- 
ment between himself and the deceased, he is estopped from setting up the 
verbal agreement against the purchaser who invested bis money without 
notice of it, and the parties stand upon their respective rights under the gene- 
ral law governing riparian proprietors in the use of the water in the stream. 
1870. Pool V. LwfU (41 Ga. 162), V, 626. 

3. ^— If a grantor shows the purchaser of premises the wrong lines, and 
is cognizant of his acting on that information, and is silent while a house is 
erected and money ezi)ended, he will be deemed to have directly led the pur- 
chaser into a line of conduct prejudicial to his interest. Such acts would con- 
stitute an estoppel in pais, 1871. Rutherford v. TYaey (48 Mo. 826), VUI, 104 

20 
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4. Defendant, having an equitable interest in one-half of a lot of land, 

iras present when the lot was offered for sale at auction, but gave no notice of 
his claim and entered the list of bidders. Held, that he was estopped from 
afterward asserting his title against the purchaser. 1873. Bice ▼. Bunce (49 
Mo. 231), VIII, 129. 

6. Defendant caused plaintiff's goods to be attached, reljing on his 

representations that they were the property of another. Held, that plaintiff 
was estopped to show that his representations were false, though made with- 
out notice of the debt due the attaching creditor and without anj intention to 
deceive him. 1871. Ham v. Cole (51 N. H. 287), XII, 111. 

6. Promlmiory note — forged ligiuitiiro — when alleged aieker not eitopped 
from denying. In an action on a promissory note, by an innocent holder 
for value, it was conceded that the defendant's signature thereto was a forgery, 
but plaintiff claimed that defendant was estopped by his declarations and con- 
duct from denying the execution of the note. The note was payable one day 
after date. The acts relied on to create an estoppel were as follows ; About 
a year after date of the note, plaintiff asked defendant if he was aware he 
held C.'s note with his name on it? to which defendant replied that he was, 
and that '*he thought the best way was not to press C. ; that if he was let 
alone he fhought he would come out all right." C. was the forger of the note, 
and the one from whom plaintiff had received it. He was, at the time of the 
above conversation, in failing circumstances. Held, that defendant was not 
estopped from denying the execution of the note. 1871. H^flier v. Vandolah 
(57 m. 520), XI. 89. 

7. Forged deed — estoppel by delay in attacking. In an action to recover 
possession of land held by an innocent purchaser, who claimed title through a 
forged deed which had been of record five years with knowledge of the plain- 
tiff, the delay of the plaintiff to attack the forged deed is not material if it be 
not relied upon as extinguishing the plaintiff's title by the operation of the 
statute of limitations ; and such delay does not estop the plaintiff to say that 
the alleged deed is not his deed. 1871. Meley v. CoUins (41 Cal. 663), X. 279. 

8. Grantor and grantee. If one having no title to land conveys the same 
with warranty to A by a deed duly recorded, and he afterward acquires a title 
and conveys to B, the purchaser of B is estopped to aver that the grantor was 
not seized at the time of his conveyance to A, the first grantee. The right of 
the purchaser of A to insist on the estoppel is not impaired by admitting, in 
an action for the possession of the land, that A's grantor had no title when he 
conveyed to him. 1870. MeOusker v. MeEoey (9 R. I. 528), XI, 295. 

9. M. made a deed purporting to convey land, to which he had no title, 

to defendant, with covenants of warranty against all persons claiming under 
him. Afterward M. acquired title to the land and mortgaged it to H., under 
whom plaintiff claimed. In ejectment, Tield^ that plaintiff was estopped to pay 
that M. was not seized at the time of the first conveyance and could there- 
fore not recover. 1873. Doe d. Potts v. DatodaU (8 Houst. Del. 869), XI, 757. 

10. Dower — fraudulent deed. The judgment in an action, in behalf of the 
creditors against the debtor and his wife, setting aside as fraudulent a deed 
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from them to ft third person, and ft deed of the same premises from such third 
person to the wife, and directing a sale does not operate as estoppel by record 
to defeat the wife's claim for dower, where the matter of her inchoate right 
of dower was not in issue nor litigated in the action. 1872. MaUoney v. 
H&ran (49 N. Y. Ill), X, 835. 

11. A bank is estopped by the statement of its cashier, though false in fact, 
to a surety on a note held by the bank that the note is paid, intending the 
surety to so believe, and which he does belieye, and so changes his position to- 
ward his prindpal as to injure him. 1871. Oochuho Nat, Bank v. HatkeU (61 
N. H. 116).XII,67. 

12. One contraoting with an insane psKioa Is estopped from alleging the 
insanity to defeat the contract. 1869. AlUn y, BerryhiU {27 low^^S^), I, 909. 

13. Of covenantor after eviction. In an action by a purchaser of lands after 
eviction on the covenants in the deed, the covenantor is not estopped to show 
title in himself unless he had due notice ol the ejectment suit. 1869. SomerB 

V. Schmidt (24 Wis. 417), 1, 191. 

14i Promise not to plead statute of limitations. A defendant is not estopped 
by a parol promise not to plead the statute of limitations, if plaintiff will allow 
him further time. 1870. .S^apltfy v. J5&(^<t (42 N. T. 448), 1, 548. 

16. Of infanL Parents executed and delivered a deed of premises to their 
child of six years. When the child became sixteen, the parents executed a 
conveyance of the same premises, with other real estate, to S. in trust, upon 
which he made large advances in money. To this conveyance the name of the 
mother was signed, by the child, at her request. HM, that the child was not 
thereby estopped from claiming title to the premises under the previous deed, 
no fraudulent intention being proved. 1871. Spencer v. Carr (45 N. T. 406), 

VI, 112. 

16. Of heir. Acquiescence in the payment of funds by an administrator to 
certain persons under mistake of the legal rights of such persons does not estop 
the true heir from asserting her claim to such funds on being apprised of her 
rights. 1869. 2>aotf v. Ba^^ (40 Ga. 181), II, 570. 

^Agbnct; AflftKBmncNT; Bills and Notbs ; Municifal Corforatioh. 

EVICmON. 
C. bought certain real estate, upon which there was a mortgage, took a deed 
containing covenant of warranty and the usual full covenants, and gave his 
bond for the payment of a portion of the purchase-money. A foreclosure of 
the original mortgage was permitted by the grantor, and C. bid off the prop, 
erty at the sheriff's sale, but immediately assigned his bid to H., to whom the 
deed was executed. In an action on the bond, held, that there had been an 
eviction of C, and that he was not liable. 1871. Cowdrj/ v. Coit (44 N. T. ; 
IV.«90. 

See C0VENA1TT8. 
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EVIDENCB. 

I. MaTTBBS JUDICIAIiLT KOnCKD. 

IL Admissions and dbclarationb. 

III. PRBSITICPTIONS AND PRIMA FACm PROOF. 

IV. Best and bboondart byidbnoe. 

y. Parol EYIDBNCB TO AFFBOT WRITTEN nmSUMENTB. 

VL Byidenob appuoablb to particular subjects and issues. 

1. Foreign law$. 

2. Mmtal eapaeUy, 
8. Handwriting. 

4. Of cuitom, 

5. Miscellaneous. 

6. Unstcmped instruments — See Br AMFB, 

7. Chardcter — See Criminal Law. 
VII. Witnesses— 5^ WiTNESBBS. 

I. Matters JUDICIALLY NOTICED. 

1. The sUtate of anoth e r State must be introduced inevidenoe ; a court will 
not take judidal notice of it. 1870. Hunt ▼. Johnson (44 N. Y. 27), IV, 881. 

2. Acts creating municipal oorporationB are public acts, of which courts 
will take notice without proof. 1871. PreU y. McDonald (7 Kans. 426), XII, 
428. 

II. Admissions and declarations. 

3. Admission. On the trial of an action for goods sold and delivered, the 
defendant offered in evidence an execution and return of the sheriff, and a 
schedule of property attached thereto, verified by the plaintiff, in the case of a 
third person against the plaintiff, of a date subsequent to said alleged sale to 
the defendant, this claim not being included in the list. Held, that, as an 
admission of the plaintiff, this was proper evidence. 1870. Springer v. Droseh 
(82 Ind. 486), II, 856. 

4. Declarations. In all cases, civil or criminal, where evidence of an act 
done by a party is admissible, his declarations, made at the time, having a tend- 
ency to elucidate, explain, or give character to the act, are also admissible. 
1871. Hamilton v. State (36 Ind. 280), X, 22. and note, 28. 

6. In the trial of an indictment for assaulting with intent to rob, a wit- 
ness for the prosecution testified that at the time of committing the assault the 
prisoner stated he was having his revenge, etc., for a previous attack by the 
assaulted party upon him. Held, that the declaration was admissible, lb. 

6. As to dedication. Evidence of the declarations of the owner of lands 
claimed to be dedicated as a highway, explanatory of his intentions both before 
and after the opening of the way, is admissible. 1869. Buchanan v. Curtis 
(25 Wis. 99), III, 28. 

7. Declarations of testator. Declarations of a testator, tending to show that 
his mind and faculties were impaired, and that a will was procured by undue 
infiuence, are admissible to impeach the validity of the wilL 1869. Bates v. 
Bates (27 Iowa, 110). 1, 260. 
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8. Dying daolazmttoni. In order to make dying dedaraUono admissible in 
evidence, it is not necessary that the declarant state every thing constituting 
the rei gettm of the subject of his statement ; but only that his statement of 
any given fact be a full expression of all that he intended to say as conveying 
his meaning as to such fact. 1878. State t. PaU&rstm {46 VU WB), XTl, 2O0. 

III. PbSSUMFTIONS A2n> FBDCA FACIB PROOF. 

9. Mafflng a letter, addressed to a merchant at his place of business, is prima 
fade evidence that it reached its destination, subject to rebuttal by him. 1870. 
HunOey v. Whittier (105 Mass. 891), VU, 686. 

10. There is no presumption of law that a letter, mailed to one at the 

place he usually receives his letters, was received by him. Proof that money 
was inclosed by the postmaster at M., in an envelope directed to the cashier of 
a bank at B., and then inclosed in a registered envelope directed to the post- 
master of B., and deposited in the mail bag for the post-office at B., is not suffi- 
cient to justify a jury in finding that the bank received the money. 1871. First 
National Bank o/BeUtfont v. McManigU (69 Penn. St. 156), VUI, 286. 

11. Pr«ramptio& as to forsign law. In the absence of evidence the presump« 
tion is that the laws of another State conform in substance to the general prin- 
ciples of the common law. 1869. EUis v. Maxean (19 Mich. 186), II. 81. 

12. In aotion apon coutraot of infant. Defendant hired plaintiff, a boy 
without knowledge or skill in the hat business, to work in his liat factory, 
stipulating verbally with him at a specified rate for three years' service. 
The contract being void under the statute of frauds, in an action upon the qxtan 
turn meruit, held, that the contract was not even prima fade evidence of tht 
value of plaintiff's services. 1871. Galvin v. Prentice (45 N. T. 162), VI, 58. 

13. Of negUgtnoai In an action against a railroad company to recover for 
injuries received by a car getting off the track, held, that the fact tliat the car 
left the track was evidence of negligence, and cast the burden of proof on the 
defendant. 1872. FHtal v. Mtddleeex R. B. Co, (109 Mass. 898), XII, 720. 

IV. Best and secondabt bvidencb. 

14i Lettara. In an action by the broker against his customer, to recover, in 
case of loss in purchase of stock, the letters of a correspondent in a neighbor- 
ing city are incompetent as evidence to prove the purchase and subsequent sale 
of the stock in obedience to orders from the broker. 1869. Bosenetock v. Tor- 
mey (82 Md. 169), III, 125. 

16. Ziettar press oopies of correspondence are mere secondary evidence. 
Foot V. Bentlp (44 N. Y. 166), IV, 652. 

16. Oopiea of lost Mtanb A sworn copy of a letter-press copy of a lost let- 
ter is competent as evidence of the contents of the letter, without producing 
the letter.press t»py. . 1869. Goodrich v. Weeton (102 Mass. 862), III, 469. 

17. Of statemants made through Intarpreiar. A witness, who was a for- 
eigner, testified that he never made a certain statement to any oue. To 
impeach the witness in respect to the statement L. was called, to whom the 
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witness bad convened only through an interpreter. Held, that L. ooald not 
testify as to the fact of witness having made the statement, but that the intei^ 
preter who had communicated the statement to him must be produced and 
sworn. 1869. 8kUe v. l^oyei (86 Conn. 80), IV, 87. 

18. Of intention. Where the intention of a person becomes material, such 
person, being otherwise competent as a witness, may testify to that intention, 
unless prevented by some controlling principle of law applicable to the partic- 
ular case. 1869. Moore v. Dade (49 N. H. 45), VI, 460. 

19. Where a certificate c£ deposit is inadmissible in evidence, for want of a 
stamp, parol evidence is admissible to prove the ficts it recites. 1870. Leaek 
V. H<Ue (81 Iowa, 69), VH, 112. 

20. As bearing on the probabilities. Where the evidence was conflicting 
upon the question, whether a party verbally agreed to deliver possesion of 
certain premises upon a fixed date, in consideration of the plaintiff's purchase 
of the same at auction, the testimony of the plaintiff's agent that he should 
not have bid upon the property at all, but for the assurance that possession 
would be delivered at the time agreed upon, was held admissible^ as bearing 
upon the probabilities of the case, to show whether or not the alleged agree- 
ment was made. Moore v. Danis (49 N. H. 45), VI, 460. 

21. Deed of corporation. A certified copy from the registry, of a deed pniw 
porting to have been executed under the authority of a corporation by its pres- 
ident, is admissible in evidence without proof that the president had authority 
to execute it. 1869. Chamberlain v. Bradiay (101 Mass. 188), m, 881. 

V. PASOL BYIDBNOB to AFTBCT WBITTBN IN8TBUMBNT8. 

22. Parol evidence is admissible for the purpose of applying the terms of 
a written contract to the subject-matter, and removing any ambiguity arising 
from such application. 1868. 8toop$ v. BmUh (100 Mass. 68), I, 86 ; 8toeai v. 
Shumway (103 Mass. 865), HI, 471. 

23. In an action on a written contract to pay " fifty dollars for inserting 

business card in two hundred copies of his advertising chart, to be paid when 
the chart is published/* etc., parol evidence is admissible to show that at the 
time the contract was made, the plaintiff agreed to make the chart of a certain 
material, and to publish it in a certain manner. Stoops v. Smith, eupra. 

24. Parol evidence is admissible to show that a bill of sale of a vessel 
absolute in form is a mortgage. 1868. Cflark v. WaehingUm Inmranee Co. 
(100 Mass. 68), 1, 185. 

26. Parol evidence is admissible to show that by the word " barrels," 

used in a written contract, was intended vessels of a certain kind and capacity, 
and not a measure of quantity, and that the parties contracting had reference 
not to a statute barrel, but to certain vessels of uniform size, of different capac- 
ity from the statute barrel. Miller v. Slef>en$ (100 Mass. 609), 1, 189. 

26. Parol evidence of a verbal agreement is competent, although written 
instruments have been subsequently executed in part performanbe of snch 
agreement. 1870. ^orA^ v. Bra(2^ (42 N. T. 816), 1, 521. 
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27. The wordfl of wxittan initruments are to be understood in tUeir plain* 
ordinary and popular sense, unless thej are apparently used in some new, tech- 
nical or peculiar sense. 1870. WiUfMring y. McOaughey (80 Iowa, 205), VI, 
678, and note, 678. 

28. Of eaq>ert8 as to tamui of a oontraot. In an action upon a written con- 
tract for the sale of hogs, to be '* delivered at W. , Iowa, at H. W.'s option, by 
giving ten days' notice at any time in June," held, that parol evidence was not 
admissible to show how such contracts were understood by stock dealers, to 
which class the parties belong. Ih. 

29. To show thai contraots were for unlawful purposaa. The rule which 
forbids the introduction of parol evidence to contradict, add to, or vary a writ- 
ten instrument, does not extend to evidence offered to show that a contract was 
made in furtherance of objects forbidden by statute, by common law, or by the 
general policy of the Utw. 1866. Martin v. Clarke (8 R. L 869), V. 586. 

30. As to reoeipts. While parol evidence is admissible for the purpose of 
explaining a receipt, this exception to the general rule respecting the inad- 
missibility of such evidence to vary the terms of a written instrument, must 
be strictly confined to instruments wliich are purely reoeipts, and will not be 
extended to an instrument which embraces or is in its nature a contract. 1871. 
StapUton V. King (88 Iowa, 28), XI, 100. 

31. Under a contract of sale of three grades of lumber, at a specified 

price for each grade, the vendor delivered, and the vendee gave his receipt for 
so many thousand feet of each grade, " prime," " merchantable," and '' refuse.*' 
In an action by the vendor for the purchase-money, hM, that evidence offered 
by the vendee was inadmissible to show that lumber daimed as " prime " and 
t' merchantable," was only " refuse." 1871. McOarmick et al. v. Sareon (45 N. 
Y. 265), VI, 80. 

32. The oontraot of indorsement is not within the rule which excludes 
evidence to alter or vary the terms of an express agreement. Boee v. B$pp (66 
Penn. St 481), V, 894. 

33. In an action in Connecticut against the indorser of a promissory 

note, made and indorsed in blank, in New York, where it was made payable, 
held, that evidence of a special parol agreement, that the indorsement was only 
for collection, was admissible, although, by the law of New York, a parol con- 
tract cannot be introduced in evidence to change the legal import of a blank 
indortiement. 1869. Downer v. Cheeebrough (86 Ck>nn. 89), IV, 29. 

34. The admissibility of parol evidence in relation to commercial paper 

discussed. Chaddock v. Vannese (85 N. J. 517). X, 256. 

36. As to deed. Where a legal boundary between two towns differed from 
the one popularly recognized, and a deed described the boundary in terms 
equally applicable to either, held, that parol evidence was admissible to explain 
the ambiguity. 1868. Putnam v. Bond (100 Mass. 68), 1, 82. 

36. A deed described the land intended to be conveyed as beginning " at 

a rock on the north side of a road • • • and running from thence, on the 
north side of said road, north, thir.y-eight degrees, east, twenty-two degreee, 
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Boath, sixtj-tbree degrees, eaot, thirty-five, south, thirtj-eight degrees, west, 
twenty-five and one-half, then by straight line to the beginning." Held, in an 
action of ejectment, that parol evidence to show that perches were intended 
where degrees were mentioned, at the end of the first line, and that perches 
should be inserted at the end of the second and third lines, was inadmissible. 
1872. Clarke v. LancatUr (86 Md. 196), XI, 486, and note, 491. 

37. Of quantity of land oonvey ad. Parol evidence is not admissible to prove 
a warranty of the quantity of land conveyed by deed. 1869. CaM v. Chirutie 
(42 Vt. 121), I, 818. 

38. Of mistake in wilL By a will, land in " section thirty-two " was devised 
to E., and land in " section thirty-one " was devised to J. HM, that parol evi- 
dence was inadmissible to show that the draughtsman of the will made a mis- 
take, or that *• section thirty-two" should be section thirty three, and '* section 
thirty-one " should be section thirty-two. 1870. KurtB v. BSmw (50 111. 514),. 
VIII, 665 and ru^^<», 669. 

29. Brrors in engrossing statute^ In an action under an act of the legisla- 
ture, which act had been signed by the governor, certified under the great seal, 
and published as required by the State constitution, evidence was offered to 
show that the act had been changed by a mistake of the engrossing clerk. 
Held, inadmissible. 1870. The Mayer of Annapolis v. Hartoood (82 Md. 471)». 
Ill, 161. 

40. Irregularitiea in passing statoto. Parol evidence is inadmissible to show 
that the legislature has not complied with the requirements of the constitution 
in passing a law which has been promulgated in due form. 1871. Louinana 
State Lottery v. Riehoux (28 La. Ann. 748), VIII, 602. 

41. Parol oontemporaneoua agreement. In an action for goods sold and 
delivered, the plaintiff gave in evidence a written order for the goods, signed 
by the defendant, and proved that they were delivered according to the terma 
of such order. The defendant thereupon offered to prove that at the time said • 
order was made, as an inducement thereto, plaintiff verbally agreed with defend- 
ant that the latter might revoke the order during the summer and not take the 
goods, and that duriAg the summer and before the delivery of the goods he did 
revoke said order. Held, that such offer was properly rejected. 1870. WempU 
V. Knopf (in Minn. 440), II, 147. 

42. Bond or note of married woman. Parol evidence is not admissible to 
prove that the bond or note of a married woman was intended to be a charge 
upon her separate estate. 1870. Kimm v. Weippert (46 Mo. 582), II, 541. 

43. That promissory note was oonditionaL In an action by the payee 
against the maker of a promissory note, parol evidence is inadmissible to show 
that it was conditional. Walker v. Crawford (56 Dl. 444), VIII, 701. 

4^ As to payment of promissory note. In an action on a promissory 
note, fuld that parol evidence was admissible to show that the real undertak- 
ing was that the note should be paid in Confederate money, though not so 
expressed in the instrument. 1869. Donley v. Tindall (82 Tex. 48). V, 284. 
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46. Ooliiidention for mortgage. Parol evidence is admissible to show that 
a mortgage for a specified sum was giyen to indemnify the mortgagee for be- 
coming surety for the mortgagor on a note. 1870. KinibaU v. MyevM (31 Micli. 
276), IV. 487. 

46. As to whether parties signed a note as agent or prinoipaL Where the 
officers of a corporation executed a promissory npte, each adding after his 
name his official title, held, that parol evidence was admissible to show that 
they signed it as agents of the company, and that it was accepted as the note 
of the company. Eaile v. Peirce (82 Md. 827), III, 189. See Bills and Notes. 

47. When parol evidence is admissible to explain phrases and terms 

need in contracts. See note to WiUmering v. McGaughey (80 Iowa, 205) VI, 
678. 

VI. Eyidbncb applicable to pabticulab subjects and issues. 

1. Foreign lawi. 

48. In proof of the laws of a foreign country, the testimony of any person, 
whether a professed lawyer or not, who appears to the court to be well in- 
formed on this point, is competent. 1868. Bail ▼. Coetello (48 N. H. 176), II, 
207, and see note, 208. 

49. A person offered as a witness and expert in foreign law may state 

the written law without producing it, and he may produce a copy of the 
statutes or code of the foreign country, and refer to the same, for the purpose 
of refreshing his recollection as to the law. 1870. Barroum ▼. Dowru (9 R. 1, 
446), XI, 288. 

60. A Spanish lawyer, who had practiced law in Cuba, was allowed to 

testify from a printed copy of the Spanish code of commerce, as to the laws 
regulating special partnerships in Cuba. lb. 

2. MenttU capaeUy, 

61. Witnesses who are not experts cannot give their opinions on the 
question of sanity. Doe, J., dissenting. 1870. State v. Pike (49 N. H. 899), 
VI, 683. 

62. After a non-professional witness has stated the facts upon wliioh 
his opinion is founded, he may be permitted to state his opinion as to the 
sanity or insanity of a testator. 1871. Pideock v. Potter (68 Penn. St. 842), 
VIII, 181, and note, 184. 

63. In an action to avoid a deed on the ground of the grantor's mental 
incapacity at the time of its execution, evidence of the grantor's state of mind 
a year after the execution may be rejected by the trial judge, in his discretion, 
as too remote. 1871. WhUe v. Oravee (107 Mass. 825). IX, 88. 



X 



8. Handwriting, 
i4. For the purpoee of proving the genuineness of a signature against 
a party sought to be charged thereby, it is not competent to prove that the 
signature is not in a simulated handwriting. 1872. Cowing v. Mcmley (49 K. 
r. 192), X. 846. 

21 
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162 EVIDENCE. 

4. Cfeust&m, 
66. Plaintiff contracted in writing to do the plastering work of defend- 
ant's house, in Buffido, at a certain price per square jard. He included in the 
bill and charged for the full surface of the walls, without deductions for doors, 
windows, etc. In an action to recover the amount, evidence was introduced 
to prove that it was the custom of plasterers In Bufialo so to measure and 
charge. Held, that the evidence was proper, and the custom not unreasonable ; 
Tieldj also, that it was error to reject defendant's evidence that he had no 
knowledge of the custom. 1872. WaUs ▼. Bailey (49 N. Y. 464), X, 407. 

66. To vaiy a role of law. Evidence that stock certificates, issued in the 
name of one as trustee, and bj him transferred in blank, are constantly bought 
and sold in the market without inquiry, is inadmissible, as var3cing an estab- 
lished rule of law. 1868. Shaw v. 8p»ncer (100 Mass. 882), 1, 115.- 

6. Mi9cdlaiM<nt$, 

67. In an action against the owner of a dog to recover for injuries done to 
sheep by the dog, hM, that evidence tending to prove that the dog had killed 
or worried sheep before was admissible. 1868. East Kingston v. Tatole (48 N. 
H. 67), II, 174. 

68. Of dhrendon of bilL Evidence to show that a bill was fraudulently 
diverted from its original purpose is inadmissible, in an action by a bona fide 
holder for value 1871. First National Bank v. EaU (44 N. Y. 395), IV, 
698. 

69. Action on insurance policy. In an action by the assignor of a policy of 
insurance, for the use of the assignee, evidence that the plaintiff set the build- 
ing on fire is admissible. 1870. IlUnoie Mutual Fire Ine, Co, v. Fix (68 lU. 
151), V, 38. 

6a In an action against express company. In an action against an ex- 
press company for failure to deliver a package, evidence as to whether the 
consignee was well known is admissible, on the question of due diligence. 
1871. Whitbeek v. Holland (45 N. Y. 13), VI, 23. 

61. An escape of a prisoner during the trial is evidence of guilt, though not 
conclusive. 1871. MurreU v. State (46 Ala. 89), VII, 692. 

62. As to contract. Where the mutual understanding of the parties is to 
determine the existence of a contract, evidence of their individual understand- 
ings is admissible. 1871. Prescott v. Locke (61 N. H. 94). XII, 55. 

63. Of contemporaneous frauds. Evidence of contemporaneous fraud is 
admissible to prove fraud charged only when there is evidence that the two 
were parts of one scheme to defraud. 1872. Jordan v. Osgood (109 Mass. 
457), XII, 731. 

See Bakk and Baivkino; Oabkiers; Mabbiaoe; Mabteb and Sxbtant; 
Partnership; Salb; Trusts; Will. 
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EXECUTION — EXEMPTIONS, 168 

BXBCUTION. 

1. DMtruotion of property by fire after, levy- — Inraraiioe. An execution 
creditor, who has caused an execution to be levied upon premises which are 
afierward destroyed by fire, is not entitled to the proceeds of an insurance 
policy. 1871. Plimpton ▼. FartMri^ Mut, In: Co. (48 Vt. 407), V, 297. 

2. An officer will not be protected by an execution valid on its fice, if he 
have notice aiUunde of some jurisdictional defect which renders the judgment 
void ; but he may, in such case, demand indemnity from the execution creditor. 
1872. Qrace y. MUeJuU (81 Wis. 588), XI, 618. 

See RsPLBYiK. 

EXECUTORS AND ADMINISTRATORS. 

1. Protected for acts in good idth. An administraibr, who in good faith 
makes Inyestments of funds in his possession, which, on account of subsequent 
events beyond his control, become worthless, is relieved from responsibility 
under the constitution and laws of G^rgia ; and an administrator, who pays 
funds to persons at the time apparently entitled to such payment, but afterward 
found to be not entitled, is protected under the said relief provisions. 1869. 
Dcme V. BagUy (40 Oa. 181). n, 670. 8ee Tbust. 

Z Interest on funds of estate. Where there is unnecessary delay in making 
a final settlement of the funds in the hands of administrators, interest will be 
required of them ; and where they use the funds so retained in private specu- 
lation, they will be liable for compound interest. 1870. Johneon'e AdminU 
traton v. Hedriek (88 Ind. 129), V, 191. 

3. Debt due from executor to testator. In this country the liability of an 
executor for a debt due his testator is not discharged, but the debt is, in his 
hands, general assets of the estate for the benefit of creditors, legatees and 
other parUes interested. 1869. Easter v. Piereon (27 Iowa, 90), I, 254. 

4. Actions against. A guardian appointed in one State cannot maintain, as 
such, a suit against an executor or administrator appointed in another State. 
1871. Leonard v. PiUnam (61 N. H. 247), XII, 106. 

6. Action on oorenant against incumbrance. The administrator and not 
the heir is the proper party to bring action upon a covenant, against incum- 
brance broken during the life of the ancestor. 1870. Frink v. BellU (88 Ind. 
185), V, 198. 

6. Attorney's foes. Administrators are jointly and personally liable for the 
fees of an attorney employed by them in proceedings on their final accounting. 
1871. IfygaU v. WUcox (45 N. Y. 806), VI, 90. 

See JuDoicBNT; Limitation of Action. 

BXEBiPTIONS. 
1. Laws exempting homesteads from execution for debts " heretofore con- 
tracted," are unconstitutionaL 1872. ffomeetead Caeee (22 Gratt Va. 
XII,507. 
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164 EXEMPTIONS— FEERT. 

2. The homestead laws of North Carolina held oonetltatlonal as to prior 
debts, as being restrictions oq former exemptions. 1878. Garrett v. Cheshire 
(69 N. C. 896), Xn. 647. 

3. Do not apply to State. Exemption laws do not apply to the State unless 
by express words in the enactment. 1871. Oommomoealth v. Chok (8 Bush. 
Ky. 220), Vm, 466. 

4. An execution was issued on a judgment in favor of the State in an 

action on a sheriff's bond. Held^ that the judgment debtors' homesteads were 
not exempt under the homestead law. lb. 

See Bankbuptct. 

EXPRESS COMPANY— i^ Agbkot; Carbiebb. 

EXTRADITION. 

By the constitution of the United States, the Federal government has the 
exclusive power to regulate, provide for and control the surrender of fugitives 
from justice from foreign countries. Hence the provisions of the Revised 
Statutes (1 R. S. 164, §$ 8-11) for such surrender are unconstitutional ; and a 
warrant issued by the governor in pursuance thereof is void. 1872. People 
V. ChirtU (60 N. T. 821), X, 488. 

FACTOR— iS^AoBNCT; Bahkbuftot. 

FALSE IMPRISONMENT. 
In an action for false imprisonment, it is not necessary to allege in the com- 
plaint that the imprisonment was malicious and without probable cause. 187L 
CMt&r V. Lower (85 Ind. 286), IX, 786. 



X 



FALSE PRETENSES — )&« Pbaud. 

FAMILY PHYSICIAN— /S^lNSUBANOB. 

FENCE — See Railboadb. 

FERRY. 

1. Franchise not terminated by death of grantee. A ferry license, when 
granted, becomes the property of the grantee, and is a private right, subje<^ 
only to the governmental control growing out of its other nature of publid 
furis. When granted in an estate for years, the death of the grantee can no 
more terminate it than the death of a tenant can terminate a like estate in 
lands. 1869. Lippencott v. AUander (27 Iowa, 460), 1, 299. 

2. A ferryman is responsible as insurer of all property committed to his 
care ; but where the owner retains control of the property, the ferryman is 
only responsible for due diligence. 1870. ffarvey v. Rose (26 Ark. 8), Vn, 
595. 

3. Plaintiff applied to cross a river with his wagon and a team of six 

mules, at defendant's ferry. Defendant directed the front span of mules to be 
detached from the wagon and left upon the bank until the next trip. As the 
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boat was about leaving the bank with the wagon and four mules, a servant of 
a person crossing at the time, ftt plaintiff's request, brought the two mules 
which had been detached and hitched to a stake on the bank, into the after 
part of the boat, behind the wagon, and held them. One of the detached mules 
fell overboard on the passage and was drowned. Held, that plaintiff was not 
entitled to recover unless the cause of the loss was the omission of defendant, 
after becoming aware of what plaintiff had done, to use a proper degree of care 
to avoid the consequences. lb, 

4. Ferrymen do not assume all the responsibility of common carriers. 

Property carried upon a ferryboat, in the custody and control of the owner, a 
passenger, is not at the sole risk either of the ferryman or of the owner. If 
lost or damaged by the neglect of the ferryman, he must respond to the owner. 
But the latter cannot recover if he is guilty of negligence on his part, contribu- 
ting to the loss. 1878. Wyekoff v. Ths Queens County F&rry Go. (52 N. T. 
82), XI, 650, and note, 656. 

6. When the only possession and custody by a ferryman, of a horse 

and carriage, is that which necessarily results from the owner's driving the 
same on board the boat and paying the ferriage, the ferryman is not chargeable 
with the full liabilities of a common carrier. lb. 

6. In an action against a ferry company to recover the value of a horse 

and carriage, alleged to have been lost through its negligence, the evidence 
tended to show that the chain which was provided to be put up as a guard or 
barrier at the end of the boat, to prevent casualties to horses, etc., was either 
not up or was entirely insufficient for the purpose. Held, that if either fitct 
was established, and the loss resulted from that cause, the defendant was 
liable, lb, 

7. Ftivate fory. One who keeps a ferry for his own use and for the ao- 
oommodation of customers at his mill, but who charges no ferriage, is not 
a common carrier. 1871. BeHf v. Dunn (42 Qa. 528), V, 544. 

FIDUCIARY CHARACTER— 5^ Bankbuftot. 

FIRE. 

1. Action against one on whose pramises fire begins. The statute 6 Anne, 
chap. 8, § 6, providing that " no action shall be maintained against any person 
in whose house or chamber any fire shall accidentally begin," is part of the com- 
mon law of this country; otherwise of the statute 14 Geo. Ill, chap 78, § 86, 
which exempts from liability persons '* in whose house, chamber, stable, bam 
or other building, or on whoee estate any fire shall accidentally begin." 1873. 
Bpaulding v. Chicago and Northwestern Railway Company (80 Wis. 110), XI, 550. 

2. Severing fire hose. The servants of a railroad company ran over and 
severed a hose laid across the railroad track to supply water to extinguish a 
fire in plaintiffs house. As a probable result of such act plaintiff's house was 
destroyed. HM, that the company was liable. 1872. Metdmc Oompreaion 
Co. V. FUehburg B, R Co. (109 Mass. 277), Xn, 689. 

See Nbolioknob. 
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166 FISHW AT — FIXTTTBES. 

FIRE OOMMUNICATED BY NEGLIGENCE— /Sm Ntoliqenob. 
FIREMEN — 8ee MxmiciPAL (Jobfobation. 

FISHWAT 

1. Bwy leglslatiTe grant of a right to maintain a dam across a stream where 
fish are accustomed to pass is subject to the condition that a sufficient way 
shall be allowed for the fish, unless, by express provision or obvious implica- 
tion in the grant, the maintenance of a fish way is dispensed with. 1870. Com- 
mi99io7Mr$ v. Edyoke Water Patcer Company (104 Mass. 446), VI, 247. 

2. The maintenance of dams without fishways in an unnavigable river, 
which is the outlet to a large inland lake, thereby obstructing the passage of 
migratory fish from the sea to the lake, constitutes an indictable ofiense at 
oonunon law. 1870. Stats v. Franklin Falls Company et al. (49 N. H. d40), 
VI, 618. 

3. No light will be acquired as against the State by the obstruction of a 
public fishery, though continued for more than twenty years under a claim of 
right, if such obstruction in fact originated without right. Ih. 

See Constitutional Law. 

FIXTURES. 
I 
L How determined. The question of fixture does not depend upon whether 

or not the foundation is let into the soU, but in the nature and character of the 

act by which the structure is put in place, the policy of the law connected with 

its purpose, and the intentions of those concerned in the act. 18fi9. Msiff^ 

Afpsai (62 Penn. St. 28), 1, 872. 

2. Buildings erected by the goremment for war purposes. The United 
States erected in the borough of York, upon ground dedicated as a public com- 
mon, buildings for use during the war. HMt that the circumstances showed 
that these buildings were intended for temporary use and not as permanent 
structures, and that the borough, by lying by and suffering them to be erected 
upon a public common, where, as permanent structures, they would be nui- 
sances, is estopped from declaring that the United States intended to annex 
their chattels to the freehold. lb, 

9. Machinery in machine shop. The owner of a machine shop gave a chat- 
tel mortgage on the machinery therein, before it was set up, but in contempla- 
tion that it should be set up and attached to the building. He afterward, and 
after it was set up, gave a mortgage on the land and building. Hdd, that the 
second mortgagee could hold the machinery against the first mortgagee. 1871. 
Pi§rcs V. Gscrgs (108 Mass. 78), XI, 810, and noU, 814 

4. A mortgage of a machine shop covers machines, pulleys and shaft- 
ing, bolted or screwed to the building, or to blocks bolted to the building : also 
essential parts of the machinery, although they can be detached therefrom 
without injury. But it does not cover machines which are not fastened to the 
fioor, but are supported by their own weight ; nor machines which are fastened 
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FIXTUEES — FOBGBBY. 167 

to benches, although ran from the Bhafting ; nor vises screwed to benches 
although the benches are nailed to the building. Jb, 

6. Portable hot^dr famaoes used for warming a dwelling-house, set in pits 
prepared for them in the cellar, and kept in place by their own weight, are 
part of the realtj; as also are the pipes leading from the furnaces to the chim- 
ney. 1872. 8U>eku)eUY,CfcmpbeU(9» Conn. m2),JJl,9&9. 

6. Railroad bridges. Where a railroad company entered upon lands, having 
acquired the right of way, and built thereon stone piers and abutments for a 
bridge, and subsequently abandoned that portion of its road, held, that the piers 
and abutments were not fixtures, and did not pass to the land owner. 1872. 
Wagn&r ▼. Clweiand, etc., B. R Oo. (22 Ohio St. 568), X, 770. 

7. The zoUing stook of a railroad company is personal property. 1878. 
BandaU v. mweU (62 N. Y. 621), XI, 747, eontra, note, 751. 

8. Cotton gin-stand. As between the vendor and vendee of lands used in 
growing cotton, a cotton gin-stand, put up after the usual manner for use on 
the place, is a fixture, and passes with the land. 1868. lUehardicm v. Borden 
(42 Miss. 71), n, 605. 

9. A tenant at will removed a substantially constracted house from another 
place, on to the land of which he was a tenant, put it upon a stone foundation, 
with a cellar under it, without the land owner's consent, or any contract that 
the tenant should hold it as personal property. BM, that it became a part of 
the realty, and could not afterward become personal property by the mors 
assent of the land owner without an actual severance of it from the land. 4871. 
Madigan v. McCarthy (108 Mass. 876), XI, 871. 

FOREIGN JUDGMENT— /8^ JuDeiCBNTB. 

FOREIGN LAW— /S^BviDBNCfB. 

FORFEITURE. 
A forfeiture without notice to the owner of the property, and without an 
opportunity of being heard on the question of the owner's culpability, is con« 
trary to the provision in the bill of rights, that no one shall be deprived of his 
property unless by the judgment of his peers, or the laws of the land. 1870 
Oraig v. EUne (65 Penn. St. 899), III, 686. 

FORGERY. 
L What ib— IUtijication. 

n. RSOOYSBT OF MOmST PAID ON — Aitf BAHKS AND BaNXINO. 

III. Dkfbnbb of— iSM Bills and Notbs. 

I. What is — Ratification. 
1. Dstaohment of condition from note. The fraudulent detachment of a 
condition, made at the same time and on the same paper, from a promissory 
note, is forgery. 1869. State v. Stratum (27 Iowa, 420), 1, 282. 



Digitized by 



Google 



168 FORGERY — FRAUD. 

2. Forged ohaok — ratifioatioii. In thia caee, the eTidenoe bIiowb that ptaui- 
tiff kept a bank account with defendant ; that the book-keeper of plaintiff kept 
the cash account, made the deposits, etc, and that his relations toward the 
plaintiff were well understood in the hank ; that the book-keeper of plaintiff 
drew a check on the bank for (3,600,) to which he forged plaintiff's signa- 
ture, which was an amount above the account to the credit of plaintiff in the 
bank ; that notice was given hy the bank that plaintiff had overdrawn his 
account, who, on being shown the check for (S/KK), said he had not signed it, 
but did not say that it was a forgery. On seeing his book-keeper, he reported 
back to the bank that it was all right. Subsequently the book-keeper drew 
another check on the bank for $1,700, and again forged the signature of the 
plaintiff thereto, which the bank paid on t>resentation. On discovering the 
second forgery by the book-keeper, six months after the first, plaintiff denounced 
the act. EM, that the act of the plaintiff, in ratifying the first act of forgery 
made by his book keeper, exonerated the bank from all liability for having 
paid it ; that his afterward keeping the book-keeper in his confidential employ 
misled the bank and threw it off its guard ; that, having approved and ratified 
the first forgery, the bank was excused for paying subsequent checks similarly 
drawn ; that the plaintiff had by his own acts caused the injury, and he must 
therefore bear the loss. 1871. De Feriet v. Bank of Am&rica (28 La. An. 
810), Vm, 597. 

3. One whose name has been forged to a bond cannot ratify the act so as to 
bind himself, without a new consideration. MeEugh v. County of'SohujflkiU 
(67 Penn. St. 891), V, 445, and note, 447. 

FORGED DEED— See Estoppel. 

FORMER ACQUITTAL — /8^ Criminal Law. 

FRAUD. 

1. False representations as to matters material to a contract, and upon which 
the party to whom they are made relies to his damage, constitute a defense to 
an action upon the contract, although their falsity was unknown to the party 
making them. 1871. Fr&nttel v. Miller (87 Ind. 1), X, ^. 

X To sustain a defense of fraudulent representation it is insuffident to 

show that the representations made were simply false. Fraudulent intent in 
the party making them must be shown. 1871. Orinoold v. Sabin (51 N. H. 
167), XII, 76. 

3. Blisrepresentation by ▼sudor as to quantity of land. A vendor of land* 
to induce the sale, stated the quantity cu of hie own knowledge, and the vendee 
relying on such statement, purchased. The statement was untrue, though 
believed by the vendor to be true. EM, that the vendor, in representing as a 
fact that as to which he only had a belief, was guilty of fraud, and liable to 
the vendee for the damage sustained. 1869. Cabot v. Chrietie (42 Vt 121), 
1, 818. 



Digitized by 



Google 



FRAUD, 169 

4. tti to price paid. Fraadolent niisrepresentatioziB of ayendor of real 

estate as to the price which he paid therefor are not actionable. 1872. Hd- 
brook y. Connor (60 Me. 578), XI, 212, and note, 218. 

6. Fraadolent oonTe3ranoei Plaintiff and defendant entered into an arrange- 
ment whereby plaintiff, for the parpoae of defrauding his creditors, was to con- 
vey to defendant, without consideration, a certain tract of land, defendant 
agreeing to reconvey the same on request. By the fraud of defendant and 
without the knowledge of plaintiff, the deed was made to include certain other 
land of plaintiff. In a suit to cancel the deed for fraud and mistake, Jield, that 
the deed should be set aside as to the land included through defendant's fraud. 
1871. ClemeM v. OlemenB (28 Wis. 687), IX, 520. 

6. A fraudulent grantee of land conveyed it to a bona fide purchaser for value , 
without notice of the fraud, after a creditor of the fraudulent grantor had 
obtained a judgment against him, but before the land was sold under an exe- 
cution issued on such judgment and tested of the term where it was obtained. 
Held, that the title of the bona fide purchaser from the fraudulent grantee was 
to be preferred to that of the purchaser under the execution of the creditor of 
the fraudulent grantor. 1872. Toung v. Lathrop (67 N. C. 68), XII, 608. 

7. As to orediton. The sale upon credit, at a fair price, to a responsible 
vendee, of the entire effects of an insolvent copartnership, is not per ee fraudu- 
lent as to creditors, although the vendee has knowledge of the insolvency. 
There is a distinction in this respect between a sale and an assignment. In the 
case of a sale there is a consideration passing to the vendor from the vendee, 
who becomes the owner of the property in his own right ; and the vendor, 
while parting with the property, obtains the purchase*money, which, whether 
paid in cash or in notes, Is liable to the claims of creditors, and can be reached 
by an appropriate action. And, although such a sale may be made on the pan 
of the vendor with the intent to " hinder, delay or defraud his creditors," the 
titJe of the vendee is not affected thereby, unless he had previous notice or 
knowledge of the fraudulent intention of the vendor. 1871. Buhl v. PkilUpe 
(48 N. Y. 125), Vm, 522. 

8. In proonrlng emeo uU on of bond. An illiterate man signed a paper, which 
was falsely represented to be a petition, but which was really a bond. Held^ 
that he was not liable thereon, the plea of nan est factum being good, although 
the obligee was not aware of the fraud, before accepting the bond. 1871. 
SehuyUciU County v. Copley (67 Penn. St. 886), V. 441. See Bills aito Notes. 

9. The director of a company is not liable for representations, false in fact 
but not known by him to be so, made in published circulars Of the company on 
which his name appears only as one of the list of directors. 1872. Wakeman 
V. DaiUy (61 N. Y. 27), X, 551. 

10. Bridenoe of oontemporaneons frauds. In replevin of goods alleged to 
have been procured by the defendant of the plaintiff, on credit, by means of 
false and fraudulent representations as to his pecuniary condition, and also 
with intent not to pay for them. Held, that evidence of another act of fraud 
eommitted, about the same time, by the defendant, was not admissible to prove 
the fraud charged, unless there was evidence that the two were parts of one 

22 
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170 FRAUD- GIFT. 

icheme of fraud committed in paraaanoe of a common purpose. 1873. Jordan 
V. O$good (109 Mass. 457), XII, 781. 

11. HMy also, that the books of the bank, where the defendant kept 

his deposit, supported by the oath of the book-keeper, were admissible to show 
what money he had in the bank at the time, lb, 

12. Pleading. Where the complaint in an action is for ^fraud, the plain- 
tiff cannot recover for a breach of contract. 1872. Bon ▼. Mather (51 N. Y. 
108), X, 563. 

866 Ck>NYETANOB ; JUBIBDICTIOK ; RBOOUPKHNT. 

FRAUD (Statuth of)— iSsd Statutb <» Frauds. 

FRAUDULENT REPRESENTATIONS— /8^ Payment. 

FRUIT — 866 Real Bbtatb. 

NAMING— 866 Bbttdcoahd G amino. 

GENERAL AVERAGE— iS^ Ships A2n> SHippora. 

GIFT. 

1. Oausa mortis. The requisites of a gift cofusa mortU are : 1. It must be 
made with a yiew to donor's death from present illness or from external and 
apprehended peril ; 3. The donor must die of that ailment or peril ; 8. There 
must be a delivery. 1873. Orym68 ▼. Son6 (49 N. T. 17), X, 818. 

2. The defendant's testator, being about eighty years of age and in 

failing health, made an absolute assignment of twenty shares of bank stock to 
his grand-daughter, and handed the assignment to his wife, with instructions to 
give it to his grand-daughter in case of his death. Five months after he died. 
Held, (1) that it was a valid gift causa mortis; and (3) that the court could en- 
force it, notwithstanding the fact tliat the stock had not been transferred upon 
the books of the bank. lb. 

3. A gift *' causa mortis " cannot be sustained when there has been no 

delivery of the subject of the gift so claimed, although at the time it was 
sought to be made, it was out of the reach of the would-be donor, so that the 
delivery was impossible. 1868. Cass v. Denmson (9 R. I. 88), XI, 333. 

4. Plaintiffs intestate entered the military service during the late war, 

and just before starting for the army, said to defendant, to whom he had loaned 
a gun, '^ If I never return, you may keep the gun as a present from me." He 
never returned, but died in the service. In an action, by his administrator, 
to recover the gun, hsLd, that the facts did not constitute a gift, ^ther inkir 
vivos or coma mortis, 1873. 8mith v. Dorssy (88 Ind. 451), X, 118. 

6. Of saivlngs bank-book. N. gave his savings bank-book to C, with aai 
intention to give him the deposits represented by the book. HM, that this 
was a valid gift to C. of the deposits. 1869. Camf^s Apfoat (86 Oona. 88), 
IV, 89. 
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6. The deli^erj of a sayingB bank pmsd-book contaiiiliig the entries by 

ihe officers of the bank of the moneys deposited bj a deceased wife, with a 
parol gift of the same bj surviving husband when in Mtremii, is a valid donatio 
cau$a morttB of the money deposited in the bank. 1867. TUUnghaH v. WTuaton 
(8 R. I. 586). V, 621. 

7. The daolaration of an Intcntioii to give, followed by delivery of the sub- 
ject-matter of the intended gift to a bailee, for the benefit of the donee, con- 
stitutes a perfected gift. 1860. G^ordrMT V. JTarriM (82 Md. 78), m, 115. 

8. A grand-mother of several grand-children having stated that " she 

was going to put money in the bank for her grand-children/' deposited various 
sums of money in the savings bank to the credit of the grand-children, and, in 
accordance with the by-laws of the bank relative to deposits by parents and 
guardians, caused them to be made subject to her own order, or that of her 
daughter. On the death of the grand-uiother, her own daughter became exec- 
utrix of the estate, and withdrew said sums of money from the savings bank 
and administered them as part of the estate. In a suit to obtain an accountings 
of the moneys so withdrawn and administered, hM, tha^ the deposits were 
perfected gifts, only liable to be withdrawn for the exclusive benefit of the 
donees, the grand-children, lb. 

See VOLUHTABT Agrbbmbmt. 

eOLD CONTRACTS. 

1. Aooeptliig payment under protest The holders of certain gold warrants 
accepted payment thereof in treasury notes under protest, and surrendered the 
warrants. Held, that the payees could not afterward recover the difference 
between the value of the notes and gold coin. 1870. CHlman v. County oj 
Douglae (6 Nev. 27), HI, 287. 

2. A promissory note exeontad sabseqnant to the passage of the legal ten- 
der act of congress of 1862, payable, in terms, in American gold, is not dis- 
charged by a tender of United States treasury notes. 1870. McGoon v. Skkrk 
(54 m. 408), V, 122. 

3. Pa3rment of In legal tend«r notes. A promissory note payable in " gold 
coin or the equivalent thereof, in United States legal tender notes,'' is com- 
pletely discliarged by a payment in legal tender notes, dollar for dollar. 1870. 
KiUough V. Alford (82 Tex. 457), V, 249. 

4. Judgment on gold oontraot In an action on a promissory note, payable 
in gold or silver, the judgment, in case of recovery, must be for coin to the 
amount found due on the note and interest. The judgment for costs 
must be general, so that it may be satisfied by payments of either kind of 
Uwful money. 1871. PMUipe v. Dugcm (21 Ohio St. 466) VIU, 66. 

See Lboal Tkndbb Aot; State Bokds. 

GOODS — iS^ Salb. 

GOODWILL— £to Pabtnsbship. 
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OOVERNOR. 

1. Bfandamns agalnit. Courts have no jurisdiction to iBsne & mandamiis to 
compel a governor to perform an act required of him bj law. 1870. State t. 
Warmoth (23 La. An. 1). U, 712; Mauran v. Smith (8 R. L 192), V, 664. and 
note, 572. 

2. Where a bill has become a law by reason of the failure of the gov 

ernor to return it with his objections to the legislature within the prescribed 
time, the court has jurisdiction to compel the governor to cause the bill to be 
authenticated as a statute. 1870. Harpending v. Haight (89 CaL 189), U, 482. 

GRACE— 5^ Bank and Banking. 

GRAND JURY. 
A judge of the superior court has no right to require a grand jury to have 
the witnesses on the part of the State examined publicly. 1878. Stater. 
Branch, (68 N. C. 186), XII, 688. 

GRANT —i8(M Covenant ; Easbmbntb. 

GUARANTY. 

1. Oontinidng guaranty. Defendant gave a letter of credit, asking plain- 
tiff to let T. have " the paints, oils and varnishes, glass, etc., he wants. I will 
be security for the amount for what he will owe you." Heid^ to be a oontin 
uing guaranty. 1870. Boehne v. Murphy (46 Mo. 57), II, 485. 

2. Notioe to guarantor. A signed the following letter of credit to B : *' Mr. 
C proposes to purchase some supplies of you * * *. In case you should 
let him have them, I will see the amount of his account with you paid ♦ ♦ ♦ 
to the amount of $400 * * *." He^d, that the character of this letter of 
credit or guaranty entitled A to notice that it was accepted and acted upon by 
B ; also to notice, within a reasonable time after the account was closed and 
the debt became due from C, that he had failed to make payment. 1870. 
Montgomery v. KeOogg (48 Miss. 486), V, 508. 

2. Defendant wrote to the president of plaintifT bank, "I will thank 

you to submit to your board that if they will lend O'Neil & Co. $15,000, 1 shall 
hold myself responsible for that amount, and will leave with you, as collateral 
security, the note and mortgage of Isaac Walker, which is at present in your 
vault for a like sum." Seld, a guaranty, and that defendant was entitled to 
notice of acceptance thereof ; but if, after the loan was made, defendant had 
information thereof, and with full knowledge approved of what plaintiil had 
done in the premises, and assented thereto, this would amount to a ratification, 
and he would be bound thereby. 1871. Central Saoinge Bank v. Shine (48 
Mo. 456), VIII, 112. 

See Bills and Notes ; Subbtt. 

GUARDIAN AND WARD. 
1. Rights and powers limited to State. Where plaintiff, an infant, brought 
suit by his guardian appointed in another State against the administrator of 



Digitized by 



Google 



GUABDIAN AND WAED — HIGHWAYS. 173 

his father, held, (1) that the rights and powers of guardians do not extend over 
the persons and propertj of their wards in other States ; (3) that the domicile 
of the deceased is the place of primary and exdosive probate jurisdiction in 
the settlement of his estote. 1871. Leottard v. Putruim (51 N. H. 247), XU, 
106. 

2. Qnardian's bond — action on, wfki&n brought An action cannot be main, 
tained in the courts of Vermont, on a bond executed to a judge of probate in 
New Hampshire, to secure the proper discharge of the duties of a guardian, 
the duties imposed by the guardian's appointment, the obligation created by 
the bond, and the rights and remedies under it, being all prescribed by the 
statute of New Hampshire. 1872. Judge of Probate, etc., ▼. ERbbard (44 Vt. 

597), Vni, 896. 

iSiM Trust. 

HABEAS CX)RPUS. 
A committal for contempt of court will not be reviewed on hdbeoi eorpue, 
1870. Rdtb T. McDonald (29 Iowa. 880), IV, 211. 

HANDWRITING — See Byidsnob. 

HEIR— 5^ Trust; Will. 

HIGHWAYS. 
I. Gbnbrallt. 

n. AcnOKB VOR INJUIUB3 FROIC DBFB0T8 IN. 

nL Obstructions and nuisanobs. 

rv. Streets— i8M Municipal Corporation. 

L Generally. 

1. Dedication — evidanoe c/L The plaintiff constructed a road through his 
own land, which he permitted the public to use freely for two or three years, 
and subsequently closed it by fences. In an action against the pathmaster for 
removing the fences, it was held, that, where the intention of the owner to 
dedicate the road to the public is evident, no formal or official acceptance is 
requisite to constitute a highway by dedication. Evidence of the declarations 
of the owner explanatory of his intentions, both before and after the opening 
of the way, is admissible. 1869. Bw^nan v. Ourtie (25 Wis. 99), III, 28. 

2. Formal aoo«ptanoe. Where the charter of a city provides that ** when- 
ever any street, alley or lane shall be opened to or used as such by the public 
for the period of five years, the same shall thereby become a street, alley or 
lane for all purposes," no formal act of acceptance is necessary of a street or 
alley, which has been open to the public use for over twenty years, having been 
surrendered by the owners of the fee. 1871. Sequa v. The City of Boeheeter 
(45 N. Y. 129), VI, 52. 

3. Xjaying out through oemetery. A court of chancery has jurisdiction to 
g^rant an injunction to restrain town officers from wrongfully laying out a high- 
way through a cemetery. 1870. Tnuteee qf First Evcmgelieal Okurch v. 
Walih (67 111.868), XI, 21. 
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A, Tha OWM of ibm toil over which a highway ig looated is entitled to 
emblements growing hereon, and to the entire use of the land, except the 
right which the pnblic haye to nse the land and the materials thereon for the 
pnrpoee of building and maintaining a highway suitable for the safe passage 
of travelers. 1871. OWd ▼. 2>rtfw (44 Vt. 49), Vin, 868. 

6. Defendant's wife, under the diseotion of the highway surreyor, cut 

the grass growing in the highway over the land of plaintiff; that her children 
might go and come from school without getting their clothes wet. She car- 
ried the grass away, when cut, and fed it to her husband's horse. HM, that 
although she had a right to cut the grass, yet, by carrying it away, she be> 
came a trespasser o^ initio, ik 

6. The owner of land appropriated to a highway retains his exclusive 

right in trees and shrubs growing on the land so appropriated, for every pur- 
pose not incompatible with the public right of way, and he may maintain an 
action against an individual who, not acting under statutory or official author- 
ity, destroys or romoves the trees and shrubs standing or growing in the high- 
way, unless they constitute an obstruction, hindrance or annoyance to travelers. 
1871. Phifer v. Oox (21 Ohio St. 248), Vm, 58, and note, 62. 

7. A municipal corporation laid out a public street over defendant's 

lands and appraised his damages. HM, that in reducing such street to the 
proper grade, said corporation had an exclusive right, as against the defendant, 
to carry the soil therofrom and deposit it on a street in another part of the 
city for a necessary purpose. 1871. Oitif of 2iFou> ffa/v&n v. Sargent (88 Conn. 
60), IX, 860. 

8. But a city has no right to remove earth from one street to improve 

another. 1871. OOy of Delphi v. JBhans (86 Ind. 90), X, 12, and note, 19. 

9. A bridge erected by a volunteer in a highway, where it was needed, 
becomes the property of the municipality, whero it is allowed to romain for 
years and should be kept in ropair by such municipality. 1871. Bequa v. 
OUy ofRoeheeier (46 N. T. 129), VI, 52. 

10. A public bridge was carried away by an extraordinary freshet, and 
lodged in the stream in the land of L., whero it was allowed to romain for 
some time, obstructing the flow of water and greatly damaging L.'s adjacent 
land and trees. Held, that, in the absence of evidence of any insufficiency in 
the construction or fastenings of the bridge, L. could not rocover of the town. 

1870. LiMS^Y. Philadelphia {UPenn,Bt.lO(J>), 111, 67B. 

11. Trespass against town surveyor. An adjoining proprietor cannot main- 
tain an action of trespass against a town surveyor, or a person acting under 
his authority, for changing the traveled track in a highway nearor his land, 
where the act complained of was done in a lawful and reasonable manner. 
1869. MuMon v. MaOory (86 Conn. 165), IV, 52. 

12. Footmen have no superiority of right at street crossings over teams ; 
they have the right in common, each equally with the other, and in its exercise 
are bound to use reasonable care for their own safety and to avoid doing injury 
to any others who may be in the exeroise of the equal right of way with them. 

1871. Barker v. Savage (45 N. T. 191), VI, 66. 
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13. It is the daty of a footman, in attempting to erooa a street where 

the moving vehiolee are nnmeroos, to look along the street In the vidnitj of 
the crossing, in both directions, for a reasonable distance ; a failure to do this 
will be held to be oontributorj negligence, and will prevent recovery in case 
of injury. lb. 

lA, Hone ndlzoad In street Tlie owner of the fee of a pubUc street is not 
entitled to compensation for the construction and operation of a horse railroad 
therein, in the absence of proof of special damages. 1870. HcbaH v. The Mil- 
waukee City EaOroad Company (27 Wis. 104), JX, 461, and noU, 465. 

16. That the owner of a store will be prevented by such railroad from 

unloading drays and wagons in front thereof, will not con^itute such special 
damage, lb, 

IL AcnoKS FOR nrjuBiBs from dbfbctb in, 

16. Neither a oounty nor a town is liable to a private action for ii]guries 
sustained by a traveler in consequence of neglect to repair a highway, unless 
made so by statute. 1870. Totm of WaUham v. Kemper (55 111. 846), VIII, 
^52; WMU V. Ckmnty (58 111. 297), XI, 65. AMtoHabUUy of incorporated viUagee 
and eUiee — See Municipal Corporation. 

17. Notice of defisot. In an action against a city to recover damages for an 
injury sustained from a defect in a highway, it must be shown that the public 
authorities had notice of the defect, or that it was of such a nature, and had 
existed ior such a length of time, that knowledge on their part must be pre- 
sumed. 1869. Qoodnough y. Oity of Oshkosh (24 Wis. 549), I, 202. 

18. Whether notice to the town of the existence of the defect can be 

inferred from the length of time it has continued, is a question for the jury. 
1869. OoUey v. InAdbitanU of Weetbrook (57 Me. 181), U, 80. 

19. Where a traveler is injured, without fault on his part, in conse- 
quence of the Iremoval of planks from a bridge by unknown persons, the city, 
being bound to keep the bridge in repair, will be liable, although no actual 
notice of the defect is given, sufficient time having elapsed to render the con- 
dition of the bridge notorious. 1871. Bequa v. OUp of BoeheHer (46 N. Y. 
129), VI, 62. 

20. In an action against a municipal corporation for damages, resulting 

from the giving way of a bridge in consequence of latent defects, it appeared 
that the duty to repair was imposed upon the corporation by statute. Eeld, 
that as the latent defect causing the injury could have been detected by proper 
and careful examination, by skilled persons employed by the authorities, the 
corporation was liable. 1871. BapTio and West Hempfleld Townekipe v. Moore 
(68 Penn. St. 404), VIH, 202. 

ai. What notice of a defect in a street is sufficient to render a municipal 

corporation liable for injuries sustained thereby, see note^Weieenberg v. OUp (fj 
Appleton, VII, 89. 

22. Falling of sign. For Injury sustained by a traveler on a highway, from the 
falling upon him of some object from an adjacent building, as a sign insecurely 
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fastened, a town is not liable under the statute requiring towns to keep high 
ways in " good repair." 1866. Taylor v. Feckham (SKI. 9^), Y,57S. 

23. In an action against a dtj for injuries to plaintiff, a traveler, caused 

hj the falUng of a sign projecting over the sidewalk and insecurely fastened 
by the proprietor of the building to which it was attached, ?ield, that plaintiff 
could not recover, although the insecurity of the sign and its dangerous 
position had been brought to the notice of the city authorities. 1870. Jone^ 
V. Boiton (104 Mass. 75), VI, 194. 

24i PlaintiflTs intestate was killed by the falling of a sign carelessly 

suspended over a street in defendant's city. Held, that the city was not liable. 
1871. HewUon v. OUy of New Haven (87 €k>nn. 475)> ^ B43. 

26. Falling sign — action against individnaL Defendant suspended a sign 
over a street in Boston, in violation of a public ordinance of the city. Dur- 
ing an extraordinary gale the sign was blown down, and a bolt, part of 
the fastenings was hurled against plaintiff's window, causing damage, for 
which action was brought. Held, that defendant was liable, notwithstand- 
ing due care was exercised in constructing and fastening the sign. 1871. 
Salubwry v. Herchenroder (106 Mass. 468), Vm. 854. 

26. Snow and ioe. Mere slipperiness, arising from a smooth surface of 
snow and ice on a sidewalk, is not such a defect or want of repair as will render 
a city liable In damages for injaries sustained from a fall thereon. 1869. 
Cook V. Cify qf MUwaukee (24 Wis. 270), I, 188. 

27. Where the gutters in a street are insufficient to carry off an unusu- 
ally large quantity of water accumulated by artificial means, and the water 
overflows upon the walk and renders it slippery, the dty will not be liable for 
Injuries sustained thereby, unless it should appear that it was guilty of some 
subsequent negligence or default in not repairing the sidewalk thus rendered 
dangerous ; or unless it be shown that the gutter was in such condition that 
the dangerous consequences to be apprehended from an overflow of the water 
was apparent. lb. 

28. oroflsing sidewalk. In an action against a town to recover for injur- 
ies sustained by a traveler by slipping on an icy ridge in crossing the sidewalk 
of a street from the carriage-way to a shop, the judge refused to charge that 
the town was not liable if a sidewalk, ten or twelve feet wide, was well con- 
structed and SQ far clear from snow and ice as to make it safe and convenient 
for travelers to pass along on it, although there may have been a ridge of ice 
extending two feet and a half from the curb-stone, from four to six inches high 
in the highest part and with sloping sides, upon which plaintiff slipped in 
erosHng the sidewalk. Held, that defendant had no ground for exception. 
1870. Street and totfe v. Inhabitants of Hdlyoke (105 Mass. 82), VH, 600. 

29. Ugfat snow was falling at the time of the iii^ury, and concealed 

the defect. Held, that it did not relieve the town of liability. lb. 

30. knowledge of husband. In an action against a town by a husband 

and wife for injuries sustained by the wife by falling on an icy ridge, which was a 
defect in a sidewalk, held, that the husband's previous knowledge of the defect 
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and of his wife's intentions to stop at a shop where she would have to pass 
over the ioj ridge» and his faUore to caution her to beware of it, would not 
defeat the action. lb, 

31. rale as to detemiining defect In an action against a city for injuries 

sustained by the plaintiff by slipping upon ice which had formed on the side- 
walk in consequence of water dripping from a defective conductor, or the 
eaves of a building, the Jury were instructed that the icy condition of the side- 
walk, if produced fiom the operation of general causes, as by reason of atmos- 
pheric changes, would not constitute a defect for which the city would be 
liable ; but that the same condition of the sidewalk, if produced from some 
local cause, as by a defective sewer, or by water dripping from the edge 
of a roof, might constitute a defect for which the city would be liable ; 
that the question of defect depended upon whether the condition of the side- 
walk was produced by general causes affecting a whole neighborhood alike, or 
by some special local cause affecting particular portions of the sidewalk. 
EM, that the distinction thus made was error, and tiiat the question of defect 
must be determined by the condition of the sidewalk itself, in respect to that 
particular which is alleged to have caused the injury. 1869. BUUngs v. 
WorcMter (103 Mass. 820), UI, 460. 

32. Under what circumstances a municipal corporation will be liable 

for ii^uries occasioned by snow and ice on a sidewalk, c(msidered. 1871. 
OoUiM V. CouneU Bluff$ (83 Iowa, 824), VU, 900. and naU, 206. 

33. Io« and snow felUng from building. The owner of a building so near 
the street, and of such shape and character that snow and ice collected upon 
the roof, in the natural course of things, falls down upon the sidewalk, and 
thereby injures a passer using due care, is liable for the injury ; and this is so 
notwithstanding the rooms in the building are occupied by tenants, he having 
access to and control of the roof. 1870. Shipley v. F\fty Auoeiatss (106 Mass. 
104), Vni, 818. 

34i Oontrlbntory negUgenoe — fest driving. Plaintiff was injured in conse- 
quence of a defect in the street while driving in his carriage at a rate exceed- 
ing six miles an hour (as was alleged) in violation of a city ordinance against 
fast driving. Held, that he could recover, the jury having found that the rate 
of speed did not contribute to the injury. 1870. B<i^c6r v. Portland (58 
Me. 199), rV, 274. 

36. XMsotiTe bridge— contribatory negligence. Plaintiff's horse, while 
crossing a river on a highway bridge which defendant was bound to keep in 
repair, suddenly. stopped, staggered, and fell over the side of the bridge, pre- 
cipitating plaintiff to the ice below. There was no railing or barrier at the 
side of the bridge where the accident occurred. In an action by plaintiff against 
defendant for the inj ury , plaintiff was nonsuited. Held, error ; on the grounds : 
(1) That plaintiff was not guilty of contributory negligence ; and (2) that, if the 
jury should find that the injury would not have occurred but for a defect in 
the bridge, the town was liable, although the proximate cause was a momen- 
tary loss of control over the horse while upon the bridge, not attributable to 
the fault of any one. 1871. ffattfe v. Toten qf Fulton (29 Wis. 296), IX, 668. 
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36. When one injured oannot recover. Plaintiff 's hone, while he was beck- 
ing it out of a shed where he had left it for convenience, backed into a golf on 
the side of the highway, twenty feet from the traveled track. MM, that plain- 
tiff could not recover damages from the town, for that the accident did not 
occur in using the highway for strictly traveling purposes, and that the gulf 
was not within the ordinary limits of the highway. 1871. Sykes v. Tavm of 
PatoUt (43 Vt. 446), V, 295. 

37. On discontinaed highway. Plaintiff was injured on a highway that had 
been legally discontinued by the town, but about which no railing, fence, or 
other warning to travelers had been put up. ffM^ that the town was liable 
under a statute making it liable for injuries from defects in its highway. 1870. 
Muns(m v. Tcnm of Derby (37 Conn. 298), IX, 382. 

38. Where private parties are bound to r^Mdr. The charter of the Penn- 
sylvania and Ohio Canal Co. required it " to build and keep in good repair 
suitable and convenient bridges over the canal." One of the bridges, being 
defective, gave way while G. was driving over it, and he received injuries for 
which he brought suit. Ifeld, that the company was liable, even without 
evidence of actual or willful negligence on its part, and that the jury, in esti- , 
mating damages, properly considered G.'s pain of mind and body. 1870. 
Pennsylvania and Ohio Canal Co. v. Oraham (63 Penn. St. 290), III, 549. 

39. A traveler was injured in crossing an unsound bridge on a highway 

and recovered damages from the town, the present plain tifb ; and, in au action 
to recover the amount of the judgment from the defendant, it appeared that 
the bridge was built by defendant's grantor over an artificial channel dug by 
him across the highway for the purpose of conducting water to his mills ; that 
defendant was in possession of such channel and mills by deeds requiring liim 
to keep the channel in repair, and that repairs had been made on the bridge 
by defendant's authority. Held, that defendant was liable. 1869. InhabitanU 
of Wobuj-n V. Hensha/w (101 Mass. 193), III, 383. 

Damagei for iniuries in highway — See D AMAass. 

III. OBSTRUCttON* AND KUISANCB. 

40. Obstmotlon — li^janotlont Where it does not appear that a person will 
sustain any special or peculiar damage in consequence of the obstruction of a 
highway, an injunction to restrain such obstruction will not be granted at his 
suit. 1870. Datveon v. The 8t. Paul Mre Ineuranee Co, (15 Minn. 136), II, 109. 
, 41. -^ — The obstruction of a highway by a citizen is not a ground of civil 
action by an individual, unless he has suffered from it some special and pecu- 
liar damage, which Is not experienced in common with other dtisens. 1870. 
Hovck V. Waehter (84 Md. 265), VI, 332. 

42. Where the damage alleged by plaintiff was that, having gone to F., 

by the highway, as he was returning home, he met an obstruction, a fence 
placed across the highway by defendant, and was withheld by defendant from 
removing it, and was, in consequence, " obliged to proceed to his farm by a 
very drouitous route to his loss and detriment," it was held, that this was 
lnittffl.cient to maintain the action. lb. 
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43. The owner of a warbhoiue, located on a street through which the rail- 
road runs, has the right to unload goods from a car standing on the track, hj 
means of skids, extending from the car to the warehouse ; provided there is 
ample room to accommodate travel on the other side of the street, and the 
time occupied in unloading is reasonably short. The right of a railroad cor- 
poration to stop its cars in the street and unload them, in a reasonable time 
and manner, is incidental to the right of transit. 1870. McU?ieu>s v. KeUey 
(58 Me. 66), IV, 248. 

4^ Ol^^ots oalonlated to frighten hones. Objects within the limits of a 
highway, naturally calculated to frighten horses of ordinary gentleness, may 
constitute such deficiencies in the way as to render the town liable, even though 
so far removed from the traveled path as to avoid all danger of collision. An 
instruction to the jury to the contrary of this rule is erroneous. 1870. FosJiap 
V. QUn Haven (25 Wis. 288), HI, 78. 

46. Objects in a highway likely to frighten horses of ordinary gentle 

ness may be nuisances. 1872. Ayer v. Oiiy of Norwich (89 Conn. 876), XII, 896 

46. Steam whistle near highway. Plaintiff's horse was frightened by the 
•blast from a steam whistle on defendant's mill, situated some fifty feet from 
the highway. Hdd, that the defendant was liable. 1871. KnigTU v. Q<H>d 
year India Eubber Glove Manufacturing Co. (38 Conn. 488), IX, 406. 

HOMESTEAD EXEMPTION LAWS. 

1. Laws exempting homesteads from execution from debts "heretofore 
contracted," held, in violation of the constitution of the United States. 1872 
Homestead Oaeee (22 Gratt. Va., 266), XU, 507. 

2. The homestead exemption law of North Carolina held oonstitu 

tional as to debts previously contracted, on the ground that it was a restriction 
on former exemptions. 1878. GarreU v. Cheshire (69 N. C. 896), XII, 647. 

See EzsMFTiON. 

HOBflCIDE — 8e^J)BMnxAh Law. 

HOUSE. 

How far a man is justified in defending his house by means of deadly weapons — 
See Criminal Law. 

HUSBAND AND WlFE-^See Mabriaqb. 

ICE. 

Under a statute making it an indictable offense to remove, without license, 
from the lands of another, " any tree, stone, timber, or other valuable article," 
hM, that lee formed in a stream not navigable was a part of the realty, and 
a«'TalnaUeartide.'' 1870. aUsUr. PcUm$yer(!SSlnd.4XXS),Y,2Sii. 

Bse HxeHWATi. 

INCOME— iSM TRxm. 
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INCUMBRAKOB— jSSm Ck>TnuxT. 

INDBMNITT. 

The plaintiff had delivered to the defendants gooda, aubject t> a lien for 
freight chargea in favor of C. — from whom plaintiff had reoeiyed them — with- 
out collecting sach charges, upon receiving from the defendants a bond condi- 
tioned to indemnify the plaintiff '* against any legal liability which he may have 
incurred " by so doing. Judgment was recovered by C. against the plaintiff 
for the amount of such charges and costs, but it did not appear that it had 
been paid. In an action upon the bond, held, that the plaintiff could not recover, 
as there was no proof of actual damage. 1870. Weliar v. Eamei (16 Mina. 
461), n, 150. 

See Statute of Fbattds; Sxtrbtt. 

INDICTllBNT — i6to Criminal Law. 

INFANCY. 

L Oovenanti of Infimt. The defendant, while an infant, purchased certain 
mortfl^aged real estate, and in the deed to her covenanted to pay the mortgage. 
She thereafter sold the real estate at an advanced price. Some years after 
she became of age, the mortgage was foreclosed by action, in which she 
was made a party and appeared. A Judgment thereon, for deficiency, was 
entered against her grantor. Held^ that the covenant was voidable on the part 
of the defendant, and that a retention of the fruits of her sale after she became 
of age was not an act in affirmance of the contract, nor was the appearance in 
the foreclosure suit an act tending to ratify her obligation. 1870. Walsh v. 
P&toere (48 N. T. 88), III, 654. 

2. Oontraot for servioes. A minor who has agreed to work for a manufac- 
turing corporation at least six months, and not to leave without giving two 
weeks' notice, but does leave without giving such notice, is not liable to have 
the damages occasioned thereby deducted from the amount he otherwise would 
be entitled to recover for his labor. 1870. Deroeher v. Continental Mills (58 
Me. 217), IV, 286. 

3. Uable for stolen property. An infant is liable in assumpsit for money 
stolen by him, or for the proceeds of stolen property when converted into 
money. 1870. Shato v. Coffin (68 Me. 254) IV, 290. 

4. Oommitment o^ to reform sohooL An act providing for the commitment to 
a ^ reform school " of children between six and sixteen years of age, ** who are 
vagrants or destitute of proper parental care," held, unconstitutional. 1870. 
People V. Tumor (55 HI, 280), VIJI, 645. 

6. Defense of infuats. In an action on the case in «rhich it was alleged that 
the defendant, having hired the plaintiffs horse, drove him so carelessly and 
immoderately as to cause death, defendant pleaded at the time he was an 
infant. Held, that the plea was good. 1870. Baton v. BUI (50 N. H. 285), 
IX, 189; see, also, %b. 80. 
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6. Riwv ty by parcatt of monay paid by iaCuite. PltintUT'e iniMni son 
bought of the defendant cigar-holders and tobaooo-pipee and paid for them. 
Afterward, plaintiff's wife— the mother of the child — wentj with the boy to 
defendant, tendered back the articles, and demanded the money paid for them, 
which was refused. HM, that plaintiff could recover the money, and that 
demand bj plaintiff's wife was sufficient. 1878. Seguin y. PeUnon (45 Vt. 
255), XII. 194. 

7. Contributory negligence by infants considered. 1870. Kerr r, Fergus 

(54 Dl. 482), y, 146, and note, 148. 

Negligence of, and of parent — See Nbsligbnob ; Pabent AjfD Child, 

INJUNCTION. 

1. Obstniotlon of highway. An Injunction will not be granted to restrain 
the obstruction of a highway at the suit of one who does not show that he 
will sustain special damage. 1870. Dau)$on ▼. 8t. Paul Fire Ine. Oo. (15 
Minn. 186), II, 109. 

2. Restraining ooUeotion of foreign Jadgmaut The courts of one State 
may enjoin a citixen thereof from enforcing the collection of a judgment which 
he obtained in the courts of another State, and which he is endeavoring to 
collect in such other State. 1869. Bhi^el ▼. Sehm&rman (40 Ga. 206), II, 578. 

3. Of suits and actions. Where parties commence proceedings in a State 
court, and in the course of litigation are enjoined from further action until 
certain matters are disposed of, it is a yiolation of the Injunction order to 
institute proceedings in the United States court involving the matters enjoined ; 
and the State court has power to punish the disobedience of its orders, although 
it cannot require the parties to dismiss their suit in the United States court. 
1869. mnee v. Hdbbe (40 Qa. 856), II, 581. 

4. As to oorenants in restraint of tort A court of equity will restrain by 
Injunction breach of a covenant not to carry on a certain kind of business in a 
certain place. 1870. (Tt^rand v. i>amM0< (82 Md. 561). UI, 164. 

See Corporation ; Hiohwats. 

INNKEEPER. 

1. An innkeeper's liability arises from the nature of his employment. He 
is bound to take all possible care of the goods of his guests, intrusted to him 
or his servants. 1869. Houeer v. TuUy (62 Penn. St. 92), 1, 890. 

2. Where a guest deposits money on the credit of the inn, with a per- 
son acting as barkeeper, the innkeeper is liable for its loss, and whether the 
deposit was made on such eredit is a question for the jury. IK 

3. An innkeeper is bound to eztrmordinary diligenoe in preserving the prop- 
erty of his guest intrusted to his care, where the guest has complied with all 
reasonable rules of the inn. And if the guest, on departing from the inn, 
leaves his or her baggage with the innkeeper, with his consent, he is liable 
for itsWfe-keeping as an innkeeper, for a reasonable time, according to the 
circumstances of the case. 1870. Adame v. Olem (41 Ga. 65), V, 524. 
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.^ iMAMUty ,to low of personal ▼alnablM. By an act of the legialmtiire of 
1855, it was provided that '' wheneyer the proprietor or proprietors of any hotel 
shall provide a safe in the office of sach hotel, or other convenient place, for 
the safe-keeping of any money. Jewels or ornaments belonging to the gaeets 
of such hotel, and shall notify the gnests thereof, by posting a notice (stating 
the fact that sach safe is provided, in which such money, jewel or ornaments 
may be deposited) in the room or rooms occapied by sach guest in a conspica- 
oas manner, and if sadi guest shall neglect to deposit such money, jewels or 
ornaments in such safe, the proprietor or proprietors of such hotel shall not 
be liable for any loss of such money, jewels or ornaments, sustained by sach 
guest, by theft or otherwise." In an action to recover the value of a gold 
watch, with the chain, seal and key attached, valued at $350, and $50 in money 
stolen from the plaintiff's room at defendant's hotel, during the night, held, 
that if the notice was posted according to law, and the safe prodded, the 
plaintiff could recover for the property stolen, but not for the money. 1871. 
Bamaley v. Leiand (43 N. T. 589), in, 728. 

6. Uability for deposits. A guest at a hotel in New York State delivered 
a sealed envelope to the proper servant, stating that " it contained money." 
The package contained $20,000, but had no indorsement of the amoant upon 
it, and was stolen from the safe. By the law of 1855, the proprietor of a New 
York hotel may provide a safe, to be kept at the office, and notify his guests 
that they may deposit their money, jewels or ornaments therein by posting a 
notice in the room of the guest ; and the neglect of the guest to deposit such 
articles relieves the proprietor from liability for loss. In an action to recover 
for the money, held, that the proprietor was liable for the whole amount of 
money deposited. 1870. WWdne v. Earle (UN. Y. 172), iy,65S. 

See Damaqes. 

INSANITY. 

1. The party oontraoting with an insane person is estopped from alleging 
his want of capacity. 1869. Allen v. BerryhiU (27 Iowa, 534), I, 809. 

2. ZMdenoe. Witnesses who are not experts cannot give their opinion on 
the question of sanity. Dob, J., dissenting. 8taU v. Pike (49 N. EL 899), VI, 
588. 1871. See c(mtra, Pidcock v. P(ftter (68 Penn. St. 842), VIH. 181. 

3. The guardian of an insane person is a substitute for his ward with refer- 
ence to all his interests, and has the right to change his domicile and to fix 
the locality of his person. 1869. Andereon v. Eetate of Anderson (42 Vt. 350), 
1,384. 

4. The oommittee of a Innatio widow cannot make an election for her 
between the provision made for her, in the will of her husband, and her dower 
at common law, without the sanction of the court. 1870. Kennedy "r, Jchntion 
(65 Penn. St. 451), UI, 650. 

6. Insanity and insane delusion discussed. 1871. Stale v. Jonee (50 

N. H. 369) IX, 242. 
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6. Arrest of inMUM panon. An <^cer is not aathoiised to arreet a man 
witboat a warrant, on the groond that he is insane unless he is dangerous. 
1871. XooA T. Dean (108 Mass. 116), XI, 828. 

See Criminal Law ; WiUiS. 

INSOLVENT LAWS. 

1. The State insolvent laws were not nullified, superseded or suspended 
by the bankruptcjr law, and jurisdiction may be exercised under the formeri 
at least, until proceedings have been instituted under the latter. 1871. Beed 
V. Taylor (82 Iowa, 209). VII, 180, and note, 188. 1867. See, contra, MaiUr 
of Reynolds (8 R L 485), V, 615. 

2. A voluntary assignment by a debtor for the benefit of his creditors, 

under a State insolvent law, before the commencement of bankruptcy pro- 
ceedings, is not void nor voidable, unless such proceedings be begun within 
six months. 1871. Malibie v. Hotchkm (88 Conn. 80). IX, 804, and note, 869. 

3. DIsoharge when a bar. When a contract is made between two citizens 
of the same State, witliin the State, and one of them afterward removes there- 
from and becomes a dtiaen of another State, and the other then obtains a dis- 
charge under the provisions of an insolvent law of the State where the oon^ 
tract was made, which was enacted and in force before the date of the contract, 
such discharge is a bar to a suit upon the contract. 1868. Stoddard v. J7ar- 
rington (100 Mass. 87), 1, 92. 

4i InvaMd against non-resident oreditorB. A non-resident and non-assenting 
creditor is not bound by the debtor's discharge under State insolvent laws, no 
matter where the debt originated or was made payable. The dtisenship of 
the parties governs, and not the place where the contract was made or was to 
be performed. 1869. HawUy v. Hunt (27 Iowa, 808), 1. 278. 

6. The discharge of the defendant, under the insolvent laws of New 

York, will not bar a suit upon judgments recovered against him in the State 
of New York, and, previous to his application for discharge, assigned to a 
citizen of Iowa. lb, 

6. The liability of the maker of a promissory note, to a non-resident, is not 
affected by the discharge under the insolvent laws of New York, obtained sab- 
sequent to the inception of the note. 1871. Pratt v. Chase (44 N. Y. 597), IV, 
718. 

7. Where a trustee of an insolvent's estate refuses to initiate proceedings to 
annul a fraudulent conveyance made by the debtor, and the creditors are 
thereby compelled to institute such proceeding in their own behalf, and the 
conveyance is set aside, counsel fees are a proper charge against the trust 
fund. 1869. Mattor ofLoiman (82 Md. 225), ni, 182. 

See Insubahob; Limitation of Acnovs. 
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IN8UBANCE. 
L General fbihciflm. 

n. AOCIDBirT INSURANCB. 

HL Fire ihsuravob. 

1. GeneraOif. 

2. Cantraaof, 

8. Powers of agenU, 
4. iMurabU irU&rut. 

6. Bopre$efUation$andconcealmerU», 

6. CondUioni and proviiiom in poUejf. 

7. NcUce and proof of U>i$, 

%, Payment of lou. Who entitled to iUhen^Ue. 

9. Mutual eompaniee. 

IV. LiFB nrSURAKCE. 

1. Contract, When complete, 
d. Agente, 

8. Bepreeentatiane and eonceaknenti. 
4. Conditiom, 

6. War — ^eet of on eontrad of ineuranee. 

9. MieeeUaneotu, 
y. Marinb nrouRANCB. 

I. OeNERAL PRINCIPLB8. 

1. Oompttiij bound by acta of agenti. Local tLgenXa of foreign inBortnoe 
eompanies, appointed by a general agent located withoat the State, are io be 
considered general agents, and corporations represented bj them are bound 
by their acts within the scope of the general authority they possess, though 
in violation of limitations upon that authority not brought home to knowledge 
of party dealing with them. 1869. Miller v. Phmnix Ineuranee Co, (27 Iowa, 
208). 1, 262. 

2. Where a policy of insurance requires that certain facts must be 

stated in the application by the assured, and the facts are made known to 
the agent of the company, who omits to reduce them to writing, the company 
cannot escape liability on the ground that the requirement of the policy has 
not been complied with. 1869. Commercial ln$. Co. y. Spankneble (52 IlL 58), 
IV, 582; MiO&r v. Mutual Benefit Life Ineuranee Co, (81 Iowa, 216), Vn, 664. 

3. The powsn of an agent, whose duty It is to take and revoke risks, include 
the power of consenting to a prior or subsequent insurance on the property. 
1869. Carrugi v. Atlantic Fire ln$, Co. (40 Ga. 185), n, 567. 

4. A policy of insurance requiring that consent to subsequent insur- 
ance upon the same property should be in writing, will not be rendered yoid 
when the agent of the company gives such consent verbally, and the insured, 
in good faith, acts upon it. lb, 

6. An insnranoo agent can anthoxlio Us oleric to contract for risks, to 
deliver policies, to collect premiums and to take in payment thereof cash or 
securities, and to give credit for premiums or to demand cash. And the act 
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of the elerk, in all such ease^, la the act of the agent, and binds the company 
as effectually as if done by the agent in person. 1872. Bodine y. Exchange 
Fire Ins. Co, (61 N. T. 117), X, 566. 

6. Verbal oontraot An oral contract to Issue a policy of insurance Is bind- 
ing and may be specifically enforced or the court may award damages the same 
as in an action on an executed policy. 1869. SecurUy Fire Im, Co. ▼. Kentucky 
Marine In$. Co. (7 Bush. Ky. 81), UI. 801. 

7. A provision in a company's charter requiring that " all policies and 

contracts of insurance * * * shall be subscribed by the president/' relates 
only to executed insurances, and does not abridge the common-law right to 
make an oral executory contract for insurance. Jb. 

8. Where the incorporating act of an insurance company declares that 

all applications shall be. written, that all the conditions of policies shall be 
printed or written, and that all policies or other contracts shall be signed by 
the president, no verbal contract of insurance is binding on the company. 
1871. Henning v. Ths United States Ins. Co. (42 Mo. 425), IV, 882. 

9, Parol contracts of insurance are valid. 1872. EUis v. Albany City 

Ins. Co. (50 N. T. 402), X, 495, and note, 502. 

10. Authority to an agent of an insurance company to make all neces- 
sary surveys, and to determine the risk and its duration, and the rate of pre- 
mium, without consulting the company or its officers ; in short, to negotiate 
and conclude all the terms of the contract, and to consummate it by filling up 
and countersigning the policy, necessarily includes the power to make a pre- 
liminary contract for the issuing of a policy. Ih. 

11. — - An agent clothed with unrestricted authority to negotiate a contract 
of insurauoe, having agreed, by parol, upon the terms of an insurance, and to 
issue a policy therefor, and having received the premium, and entered the con- 
tract in his register, the company is liable for his failure to perform such con- 
tract, lb. 

12. M. being the agent for several insurance companies, including the 

defendant, was applied to by the plaintiff for an insurance upon a quantity of 
cotton. M. agreed to insure, and the amount to be insured, and the premium, 
were fixed. He decided to place $6,100 with the defendant, entered the con- 
tract to that effect in his register, received the premium, and credited it to 
defendant, and, before the loss, reported the contract and paid over the pre- 
mium to the defendant. HM, that this was, in substance, a contract to issue 
a policy for the amount, and was binding upon the defendant. lb, 

13. Burden of proo£ An express warranty in a policy of insurance is a 
condition precedent, the burden of proving performance of which rests upon 
the assured. 1868. McLoon v. Commercial Mutual Insurance Co. (100 Mass. 
472), 1. 129. 

14i The burden of proving a loss from a cause, and to an amount for 

which insurers are liable, is upon the assured. 1871. Cory v. Boylston Fire 
Insurance Co. (107 Mass. 140), IX, 14. 

24 
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16. RamoT^ of oai»a« A non-reBldent insantnce oompanj, hj acoepthig 
process as required hj statate, is not deprived of the right to have a cause 
removed from a State to a Federal court. 1809. Knorr v. Home ln», Co, (25 
Wis. 148), in, 26; MaHon v. Mutual Life Im, Co, (106 Mass. 141), VU, 505 ; 
see conixa. People t. Judge (21 Mich. 577), IV, 504. 

16. A. statute requiring a foreign insurance company, as a condition to doing 
business within the State, to agree not to remove a suit from the State court 
into the Federal court, held constitutional. Morse v. Home Ins. Co, (80 Wis. 496), 
XI, 580 ; reversed by the supreme court of the United States, October term, 
1874, 10 Alb. Law Jour. 877, on the ground that the statute was uncon- 
BtitutionaL 

17. A foreign insoranoa company cannot, without first complying with the 
laws of Illinois enacted for their regulation, make contracts which it may 
enforce ; and where the company fails to file the statement of its condition and 
the consent of the auditor to transact business within the State, as required by 
law, the company cannot recover on a note given in such State, for stock and 
premiums, notwithstanding the law imposes a penalty for doing business in 
such State, in violation of its provisions. 1870. The CindnruUi Muhjud Health 
Assurance Co, v. Rosenthal (55 HI. 85), Yin, 626. 

II. AcciDBirr msuaAiiCB. 

18. Accident — what is. A policy of insurance provided for cases where 
the insured should sustain " personal Injury caused by any accident • • • 
and such injury shall occasion death." In an action on the policy the court 
charged, in effect, that if the injury, being produced by accident but not caus- 
ing death, did cause the deceased to fall into the water, where he died from 
drowning, then the death was accidental within the meaning of the policy. 
EM, correct. 1871. MaUory v. Travelers^ Insurance Co, (47 N. T. 52), VII 
410, and note, 414. 

19. An accident insurance policy was issued containing a stipu- 
lation that the insurance should not embrace any " death caused by natural 
disease, surgical operation, unreasonable imprudence." While the insured, 
who used to be a fanner, was pitching hay in the field of a relative whom he 
was visiting, the handle of the pitchfork slipped through his hands and struck 
him in the bowels, inflicting an injury which produced peritoneal inflamma- 
tion, in consequence of which he died, ffeld, that this was a case of death 
resulting from an injury occasioned by " accident." 1871. 27ie North Ameri- 
can Life and Accident Insurance Co. v. Burroughs (69 Penn. St. 48), VIII, 212, 
and note, 218. 

20. Preliminary prod Where a policy does not require that the prelimi- 
nary proof shall give the mode and manner of death, but merely proof of the 
injury, and that the death was occasioned by such accidental injury, hM, that 
the plaintiff may recover, although the preliminary proofs unwittingly ascribe 
the injury to a wrong cause. lb, 

21. While traveling in a pnblio oonTeyanoa. The plaintiff's intestate held 
a policy by which defendant agreed to pay a certain sum in event of intestate's 
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deaths eta, " when caoBed by any aoeident while traveling by public or private 
convejanoes provided for the transportation of passengers. The defendant in 
prosecuting a Jonmej, while passing on foot by the usual route from a steam- 
boat landing to a railway station about seventy rods distant, slipped and fell, 
from which she received ix^uries causing death. ^«^ that such injury and 
death were within the terms of the policy. An injury received while neces- 
sarily walking in the actual prosecution of a journey is received while travel- 
ing in a public conveyance within the meaning of the policy, when such 
walking is the actual and necessary accompaniment of such travel. 1871. 
Norihrup v. Railway Pauenger Amirance Go, (43 N. Y. 616), III, 724 ; see 
contra, Ripley v. In$. Co., 16 Wall. 886. 

22. Negligence. In an action upon a policy of insurance against accident, 
the question whether or not the iigured party was guilty of negligence con- 
tributing to the accident, does not arise. 1869. Schneider y. The ProviderU lAfe 
Ineurance Co. (24 Wis. 28), 1, 157. 

23. Where the plaintiff was killed, while attempting to get upon a 

train of cars in slow motion. Held, that it was not sudi wanton exposure as 
would excuse the company from liability under a provision in the policy that 
the company should not be liable for any injury happening to the assured by 
reason of his " willfully and wantonly exposing himself to unnecessary danger 
or peril." lb. 

24. The proceeds of an accident insurance policy cannot be claimed in reduc- 
tion of damages by a town in an action against it for injuries received from a 
defect in a highway. 1871. Harding v. Town of Toumehmd (48 Vt. 586), V 
804. See, also, 1869. CTZorA; v. Fttitm (108 Mass. 219), IV, 582. 

m. FOOB mBUBAHGB. 

1. Generally. 
26. liability of insurer lor damages caused by remoral of goods. Where 
insured goods are removed from a building apparently in imminent danger of 
being destroyed by fire, the insurers are liable for the reasonable damages and 
expense of removal, although the building is not in fact burned. 1869. White 
V. BepubUe Fire Ineuranee Co. (57 Me. 91), U, 22. 

26. Nef^igenoe of insured. The plaintiff's buildings, which were insured, 
were intentionally set on fire by his wife, who was insane, and who had been 
left alone by the plaintiff. It appeared that she had frequently been left alone 
before this oocasion. In an action on the policy of insurance, held, that the 
plaintiff, in leaving his wife alone, had not been guilty of such a degree of 
negligence as would constitute a defense for the defendants. 1868. Oove 
V. The Farmer^ Mutual Fire Ineuranee Co. (48 N. H. 41). II, 168. 

27. Where a mortgagee of premises applies for an insurance, and subse- 
quently becomes owner in fee, no new consideration is necessary to change the 
proposed insurance so as to apply to the absolute interest of the applicant. 
1871. Fi8kr.Cottenet{WS.Y.l59S), TV, 715. 

28. The disohaige, under the insolTent laws of a State, of a person insured 
against fire, being in effect a release of liability upon the premium note, the 
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sompanj is no longer bound bj its oontrmet, and he cumot reoorer in cmee ci 
I068 by fire. Nor does the fact that the oompaaj xeoeived the Interest upon 
the note daring the pendency of proceedings in insolvency amount to a waiver 
of their right to treat the policy as void, it appearing that they had no actual 
notice of the procenlings until after the last payment of interest. 1870. B^- 
nolds y. Mutual Fire Imuranee Oompany of Cecil Oounip (84 Md. 280), VI, 887. 

29. Proceeds of policy not applicable to reduction of damages against 
wrong-doer. Plaintiirs buildings were burned by the negligence of the defend- 
ant. Held, that the plaintiff was entitled to recover of defendant their entire 
value, notwithstanding the fact tliat the insurer of the building had paid plain- 
tiff the amount of the insurance. 1872. Webber v. Morrii db Beeess R. R. Co, 
(85 N. J. 409),X, 258. See mpra, pL 24. 

30. Where the property was vested in a testamentary trustee, in trust for 
the heirs of the former owner, and such trustee, being authorised by the will 
to do so, insured the property for the benefit of the " heirs and representatives " 
of her testator, held, that the trustee, although not named in the policy, could 
enforce it for the benefit of the beneficiaries under the will. 1878. Socage v. 
Howard Ins, Co. (52 N. T. 502), XI, 741. 

2. CorUraetof, 

31. When takes efiect. Plaintiff, at the solicitation of the agent of a fire 
insurance company, signed an application for a policy wherein it was provided 
that the policy should take effect from the day the application was approved, 
and gave his note for the premium. The agent gave a receipt for the note, at 
the same time promising plaintiff that the policy would take effect from the 
date of the application. The application was sent to the principal office, and 
was rejected; but, before the agent had informed plaintiff of the failure of the 
negotiations, the property proposed to be insured was destroyed by fire. Hdd, 
that there was no valid contract of insurance. 1870. Winnesheik Ins. Co. v. 
Holzgrafe (58 111. 516). V, 64. 

32. Ck>ntraot — when insurer bound for loss before date of contract When 
the property is distant and its status unknown to either party, an insurance 
against fire will bind the insurer for a loss occurring before the date of the 
contract, if such appears, either from the policy or from attending drcnm- 
stances, to have been the intention of the parties. 1869. SeeurUy Fire Ins. 
Co. V. Kentucky Marine Ins, Co. (7 Bush. Ey. 81), III, 801. 

33. Parol contract F. entered into verbal negotiations with the agent of 
an insurance company for a policy of fire insurance. The agent was author- 
ized ^ to bind the company during the correspondence," but, through his neg- 
lect, the company did not receive and act upon the application of F., until a 
loss by fire had occurred. Heild,\hMX the company was liable, a parol contract 
of insurance being valid under the New York decisions. 1871. Fitk v. Cottenct 
(44 N. Y. 588) IV, 715. See supra, pL 6. 

34. Application — pleading. A policy of fire insurance was indorsed with 
the following condition : ** The basis of this contract is the application of the 
insured, and if such application does not truly describe the property, this pel- 
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Icj shall be null and Toid/' The application concluded as follows : '* And the 
■aid applicant hereby covenants and decrees * * * that the foregoing is a just, 
full and true exposition of * * * the condition, situation and risk of the prop- 
erty to be insured, so far as the same are known to the applicant and are mate- 
rial to the risk." In an action on the policy, hM, that the application was a 
part of the contract, and in the nature of a warranty or condition precedent ; 
also, that it was necessary for the plaintiff to set out the application in his 
complaint, and aver and prove the observance of the warranty or condition. 
1872. BoblfUt V. 7he Liverpool and London and Qlcbe Imuranee Company (66 
N.C.70), Vin,494. 

36. What polioy avera. The Baltimore Fire Insurance Co. issued a policy 
of insurance to railway company, insuring " two Murphy & Allison passenger 
cars, contained in car house No. 1, and engine, J. H. Nicholson, contained in 
engine house No. 2." One of the cars and the engine, described in the policy, 
having been subsequently damaged by fire while making a regular trip on the 
line of the railway, in an action on the policy, held, that the words " contained 
in," were designed to restrict the risk to the property, while actually inside of the 
car and engine houses, specified in the policy ; and that the railway company 
could not recover for the loss. 1869. AnnapoUs, etc., B, B, Co. v. BaUimore 
F%re Ineuranee Co. (82 Md. 87), HI, 112. 

36. What polioy oorera — evidence of intent. A policy of insurance on a 
building, and " the stock, lumber and goods manufactured, and in process of 
manufacture in said building," will not cover lumber and stock piled in the 
adjoining yard, nor is parol evidence admissible to show the intent of the parties 
to include such lumber and stock. 1871. Iforth Ameriean lire Ineuranee 
Company v. Throop (22 Mich. 146), VU, 638. 

37. A renewal of a policy of fire insurance is, in effect, a new contract of 
insurance, and, unless otherwise expressed, on the same terms and conditions 
as the original policy ; and a notice that the insured premises had become 
vacant, required and given under the original policy, should be given again 
under the renewed policy, the same state of vacancy continuing. 1870. Mori- 
ford Five Ins. Co, v. Walsh (54 UL 164), V, 115. 

38. Indorsements — efiect of. A obtained a policy of fire insurance on his 
museum building and collections, and, before the expiration of the policy, he 
sold the insured property to B. The acting secretary of the insurance company 
then indorsed on the policy the words " loss. If any, payable to B." Afterward 
B sold the museum collections, and the president of the company made an addi- 
tional indorsement on the policy in the words " this policy is hereby changed 
to cover chairs, benches and furnaces, instead of museum collection, which is 
removed." Meld, that the indorsements constituted valid contracts of insur 
ance and that the company were liable thereon. 1871. Northrup v. The Mie- 
sisHpvi VaUey Ins. Co. (47 Mo. 485), IV, 887. 

39. Promise to pay — mutuality. A policy of insurance on a cargo did not 
cover the loss on cider frozen in the vessel ; but the company promised the 
insured if he would go and take charge of it, and sell it to the best advantage, 
they would pay the deficiency, whereupon the insured complied, but the com 
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panj decAned to -paj. Held, ih»A the insared ooold xeoover the deiciencj bj 
action. 1871. WtlUts ▼. Sun Mutual Ins. Go, (45 N. Y. 45), VI. 81. 

40. Partncnblp property — refonnliig policy. Where a policy of insanmee, 
negotiated on behalf of a firm hy an IndiTidoal partner, ie made oat by mistake 
in the name of the partner applying instead of the partnership, a oonrt of equity 
will decree its reform so as to cover the partnemhip interest, even after loss. 
1869. Eeith v. Globe In$, Co, (52 IlL 618), IV. 684. 

41* Policy — enor In. The partnership property of A & B, partners, was 
insured by defendants. A, haying purchased B's interest in the property, 
applied to defendants' agent for re insurance. The agent, knowing of the sale 
from B to A, promised to have the property re-insured in A's name. Subse- 
quently he gave to A a paper, which the latter supposed to be a new policy, 
and for whidi he paid the regular premium and laid away without examining. 
The paper was in reality only a renewal of the old policy to A & B. Loss hav- 
ing occurred, held, that the company was liable in a suit in A*s name. 1870. 
Fierce v. ITaehua Ine, Co. (60 N. H. 297), IX, 285. 

42. Insurance on agent's property. A fire insurance company issued a pol- 
icy of insurance on the goods of its agent who, on the day of its receipt, made 
an entry in his book of accounts with the company of the amount chargeable 
against him for the premium. He forwarded no letter of acceptance nor any 
part of the premium, inasmuch as it was not the custom to forward remittances 
pertaining to his agency until the end of the month. The next day the goods 
were destroyed by fire, whereupon he immediately announced the loss to the 
company. Held, that the company was liable on the policy. 1871. Lunggtraee 
V. German Insurance Co, (48 Mo. 201), VIII, 100. 

8. Powers of agents, 

43. When company bonnd by knowledge and acts of agents. The defend- 
ants issued a policy of insurance on plaintiff's factory upon a written applica- 
tion, signed by him, wherein it was set forth, in answer to printed interroga 
tories, that the premises were worked during certain hours, that a night- 
watchmar was always on duty, and that there was a force pump on the 
premises for putting out fires, and that it was always in condition for imme- 
diate use. The defendant's agent who effected the insurance was informed by 
the plaintiff at the time, that the factory was not run during the winter season, 
and that there was then.no watchman kept, nor pump ready for use. The 
agent himself filled up the application, and wrote down such portion of plain- 
tiff's answers as he considered material. The policy provided that *' the com- 
pany will be responsible for the accuracy of surveys made by its agents." The 
factory having been burned during the winter season, the company denied its 
liability on the ground that the undertaking of the plaintiff regarding watch- 
man and pump had not been complied with. Held, tl^at the defendants were 
liable. 1870. May y. Buckeye Mutual Ins. Co, (26 WiB.^l),m, 7^, 

44L The .Stna Insurance Company issued its policy of fire insurance to A, 
containing a provision that the " application • • • should be considered a 
part of this policy and a warranty bv the insurfd." The application contained 
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the following interrogatory and corresponding answer: 9. Incumbrances, if 
any, state the amoant. Is there any insarance by the mortgagees ? State the 
amount 9. '^Jfo" It appeared that there were then two mortgages on the 
premises ; that A told the agent of the company who negotiated the insurance 
of these incumbrances, and that the answer ** no " was given by the advice and 
consent of the agent, because the mortgagees had no insurance. Held, that the 
acts of the agent bound the company, and the policy was valid. 1870. .JStna 
LiM Stock V. (HmaUad (21 Mich. 246), IV, 488. See tupra, pi. 1. 

46. Knowledge oommonioated to agent A policy of insurance was issued 
on an application filled out by the agent. In it was the statement that the 
property was incumbered for a certain sum only and it was provided that the 
statements should be regarded as warrantees. The property was incumbered 
beyond the sum named. HM, that parol evidence was admissible to prove 
that the agent was correctly informed concerning the incumbrances at the time 
of taking the risk, and that he prepared the application after such information 
was given him. 1871. North American Insurance Co, v. Throop (22 Blich. 
146), Vn, 688. 

4. Inmrable interests. 

46. A qoalified interest in property, or any interest which would be recog- 
nized by a court of law or equity, is an insurable interest. 1871. Warren v. 
Davenport Fire Insurance Co, (31 Iowa, 464), VII, 160.. 

47. The owner of stook in a corporation, oiganlzed for pecuniary profit, has 
an Insurable interest in the corporate property. lb, 

48. On porqpezty " sold bat not removed." A policy of fire insurance was 
issued on property " sold but not removed." A loss having occurred, in an 
action by the insured, held, that property, the legal title to which had passed 
to the vendee, but which had been left in the possession of the insured by 
consent of the vendee, free of charge, was covered by the policy ; and that the 
insured could recover, in trust for the vendee. 1871 . Waring v. 7 he Indemnity 
Fire Insurance Co. (46 N. Y. 606), YI, 146. 

49. Judgment oreditort. A judgment is a general and not a specific lien, 
and the Judgment creditor has no insurable interest in specific property of 
his debtor. 1869. Orevemeyerv, Southern Mutual F^e Insurance Co. {fi2Peun. 
St 840), 1,420. 

60. Consignee. In an action on a policy of insurance, the petition alleged 
that the plaintiffs, being the owners of a quantity of ice, consigned it to S. & 
E. to be sold by them on commission ; that plaintiffs ordered the consignees 
to have the ice insured, which they agreed to do, but, instead of insuring it in 
the names of plaintiffs, they made the insurance in their own names ; that a 
portion of the ice was lost by a peril provided against, and the consignees 
assigned the policy to plaintiffs. Defendants demurred, on the ground that 
the consignees had ilb insurable interest in the ice, and the demurrer was sus- 
tained. EM, error, because when a consignee accepts a consignment, with 
instructions from his principal to insure for their benefit, it becomes his duty 
to insure, andif he neglects to do so, and a loss occurs, he is liable. 1872. 
Show V. jStna Insurance Co, (49 Mo. 678>. VIII, 150, and ttoU, 151. 
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61« Mortgages. In a policy of fire inaiiruice, wliioh provides that if the 
interest of the insured in the property be any other Uian the entire, uncondi- 
tional and sole ownership, it must be so expressed in the policy, the interest 
of a moitgagee is sufficiendj described bj calling him " mortgagee." 1871. 
WtUiafM V. Eoger WUliams Imurancs Co, (107 Mass. 877), IX, 41. 

62. L. & S., the mortgagees of certain premises, assigned the mortgage 

and indorsed the mortgage notes to plaintiff, and procured the premises to be 
insured in their names as mortga^^eee, loss, if mij, payable to plaintiff. Some 
of the notes were not paid at maturity, the others had not matured when loss 
occurred. Held, that L. & S. had an insurable interest, and that plaintiff could 
recover. lb, 

63. proof that the insured was in pos s e ss ion of the premises, claim- 
ing and occupying it as owner, is, in the absence of evidence to the contrary 
prima facie evidence of title and of an insurable interest. 1873. FrankUn Fire 
Ina, Co, V. Chieago Ice Co. (86 Md. lOd), XI, 469. 

6. Bepreeentatioiu and eoncealmerUi. 

64i A representation in an application for a policy of fire insurance need 
not be both fraudulent and false to vitiate the insurance ; it is sufficient that 
the representation be false. 1873. BdtbiU v. lAeerpocH^ London «£ QUibe Int, 
Co. (66 N. C. 70), VIU, 404. 

66. As to interest of the assured. A condition in a policy was that *' if the 
interest in property to be insured be a ' leasehold ' interest, or other interest 
not absolute," it must be so represented. Held, that the interest of a mort- 
gagor in the mortgaged property was absolute within the meaning of the pol- 
icy, and no explanation of that interest was required. 1870. Wathington Fire 
Ine. Co. V. KeUy (83 Md. 431), HI, 149. 

66. A mortgagor of property procured a policy of insurance thereon, 

in the name of the mortgagee, in pursuance of an agreement to furnish further 
security. No statement of the interest of the assured in the property was 
requested when the insurance was effected, but the policy contained a clause 
providing that the company should not be liable ** for losp of property owned by 
any other party unless the interest of such party be stated in the policy." The 
mortgagor paid the premium, and afterward paid the debt. A loss having 
occurred, in an action on the policy, held, that the mortgagor could recover in 
the name of the mortgagee and that the assured was not bound by the policy 
to disclose the nature and extent of his interest. 1809. Nortoich Fire Int, 
Co. V. Broomer (53 Dl. 443), IV, 618 

57. Where a married woman insures her realty which she acquired 

before coverture, the existence of the marriage relation need not be stated in 
the application for a policy of insurance, which requires a statement of the 
interest of assured when it is " not an absolute ownership." Her estate con- 
tinues to be absolute after marriage, although the husband is entitled to a joint 
occupany and a contingency by courtesy. 1869. Commercial Ine, Co, v. Spank- 
neUe (53 111. 58), IV, 583. 
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68. BUnreprMentation — as to interact — atrignmant. A partnership was 
formed, onder which D. pat in ** liis mill property, etc., as his part of the capi- 
tal of the concern/' The mill property was not conveyed to the partnership, 
nor to any person in trust for the partnership. The firm applied to an* Insur- 
ance company to have the mill property insared, representing it to he theirs 
in their application. A policy was issued to the firm upon the condition that, 
if the interest of the assured in the property he other than entire, uncondi- 
tioual and sole ownership, it must be so represented to the company and so 
expressed in the written part of the policy, or otherwise the policy is void. 
Subsequently an assignment of the policy to D. was made with the consent of 
the company. A loss by fire having occurred. In an action on the policy, held, 
(1) that the policy was void from the beginning, on account of misrepresenta- 
tion of the interest of the assured in the application ; and (2) that it was equally 
void in the hands of the assignee, the mere assent of the assurers to the assign- 
ment giving no force and vitality to the policy which was before void in the 
)iands of the assignors. 1871. OUUeji^ Mrs Imuranee Oo, v. DoU (85 Md. 80), 
VI, 880. / 

59. Interest of assured. A person in possession of premises, under a coi|. 
tract of purchase, having paid only part of the purchase-money, the rest not 
l)eing due, obtained a policy* of fire insurance on the premises, and in his written 
application, which was made a part of the policy, answered tlie questions pro- 
pounded as follows : Question. " Is the prpperty owned and operated by the 
applicant?*' Answer. "Yes." Question. "Is any other person interested in the 
property; if so, state the interesfT" Answer. "No." Question. "Incum- 
brance ; is there any on tne property ? " Answer. " Held by contract. Held, 
that the answers were substantially true, and that the policy was not avoided 
for false representations. 1871. LoriUafrd Firs 1m, Oo, v. MeOoUoch (21 Ohio 
St. 176), VIU, 52. 

60. Valuation when ooncluslTe. A policy of fire insurance was issued to 
plaintiff, ** the amount insured being not more than three-fourths of the value 
of the property as stated by the applicant." HMt that this valuation was con- 
clusive, in the absence of fraud, although a subsequent proviso restricted the 
whole amount of insurance, if an additional policy was obtained, to three-fourths 
of the actual value of the property at the time of loss," and, although there 
was a covenant in the application (but not in the policy), that such valuation 
should not be conclusive. 1870. Ltics v. DoreJuster MuttuU Fire Insurance 
Co. (105 Mass. 297), VII, 522. 

61. proof oL A policy of fire insurance was issued to plaintiff for a sum 

'* heing not more than three- fourths of the value of the property described in the 
application." A subsequent proviso restricted the liability of the company to 
*' three-fuurths of the actual cash value of the property insured at the time of 
the loss." Held, that the valuation, which was contained in the application, 
was not controlling, and that proof of the actual value at the time of the loss 
was admissible. 1870. Brown v. Quiney Muittal Fire Inturanee Company (105 
Mass. 896), VII, 588. 

62. Statement as tonieb The application for a fire policy contained the ques- 
tion, *' for what purpose the building was used," and the answer was ** tobacco 
25 
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pressing ; no manufacturing.'* But the evidence showed that in a shed attached 
to the main building tobacco hogsheads were manufactured. Meld, that the 
question, " whether the preparation of hogsheads was such an incident of the 
business as to be included in it," was for the jurj." 1870. Sims v. SkUe Ins, 
C^. (47 Mo. 54), IV, 811. 

63. A policy of fire insurance was issued " on a four-story warehouse 

* * ♦ first floor occupied by machinery used for making barrels, with 
privilege of storing barrels on the premises, and other merchandise not more 
hazardous." The policy contained a clause requiring a true and accurate de- 
scription of the use and occupation of the premises under penalty of forfeiture. 
The policy further declared, in printed words, that it was the intention of the 
parties that in case the insured premises should be used or appropriated for 
the purpose of carrying on or exercising the trade, business or vocation of (a 
large number of manufactures specified therein, including) " cooper, carpenter, 
cabinetmaker," * . * * "so long as the^said premises shall be wholly or in 
part appropriated or used for any or either of the purposes aforesaid, these pre- 
mises shall cease and be of no force or effect unless otherwise specially agreed 
by this corporation, and such agreement shall be signed in writing in or on 
the policy." The premises, at the time the insurance was effected, were used 
for making and storing barrels as mentioned in the Vritten portion of the 
policy. Subsequently small circular saws and a work-bench were introduced 
and boxes were manufactured, but this kind of work had ceased from two to 
four months when a loss by fire occurred. The saws and work-bench had 
remained in the building and alathehad'beenput up the day preceding the fire, 
for the purpose of making broom-handles and brush-blocks. In an action on 
the policy, Jield, (1) that the description of property was not a coniinuing war- 
ranty, but a warranty inpresenti; (2) that the policy was suspended during 
the prohibited use of the premises, but was revived when the use ceased to 
exist; and (8) that there was no such "appropriation" of the premises, at the 
time of the fire, to a prohibited use as was contemplated in the policy or as 
prevented a recovery. 1870. UtUUd SUxUs Fire and Marine Insurance Oo. 
V. Kimberly (84 Md. 224), VI, 826. 

64. A policy of insurance against fire was issued on a building, upon 

the application of an insurance broker, who, without the owner's knowledge 
or authority, stated in the application that the building was used as a machine 
shop. It was, in fact, used as an organ factory, the risk on which was more 
hazardous than on a mactiine shop. The owner accepted the policy, expressed 
to be on a machine shop, and paid the premium. In an action on the policy 
after loss, hM, that the policy was void, as the minds of the parties never met 
on the subject-matter of the contract. 1871. Ooddard v. Monitor Mutual Fire 
Ins. Oo, (108 Mass. 66), XI. 807. 

66. Location of insured property — charge of. Defendant issued to plaintiff 
a policy of fire insurance on goods " contained, in the first story of the five-story 
brick building situated at No. 89 Center street." Subsequently plaintiff moved 
his goods up stairs, and the agent of defendant received the renewed premium 
with knowledge of the change In location of the goods, giving a receipt in the 
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words "On stock * * * 89 Center street/' etc A loss by fire having 
occurred while the goods were located up stairs, heid, that plaintiff could 
recover. 1872. Ludwig v. The Jeraey OUy Inmrance Co. (48 N. Y. 379), VIII, 656. 

66. Inoendlarism — fears o£i In an application for a policy of insurance, 
the applicant stated that he did not fear and had no reason to fear an incendi- 
ary fire, which was untrue. Held, that it was error to submit to the jury the 
question whether an attempt to fire the building was material to the risk, it 
being material as a matter of law. 1871. North American Im. Co, v. Throop 
C32 Mich. 146), VII, 688. 

67. Oonoealment of execution sale. A policy of fire insurance provided 
that " if the interest of the insured to the property be any other than the 
entire, unconditional and sole ownership of the property," it must be so repre- 
sented to the company and expressed in the policy. Plaintiff effected an 
insurance on property which had at the time been sold on a judgment and 
execution against him, but the twelve months allowed to redeem had not 
elapsed. Held, that the non-disclosure of the execution sale avoided the policy. 
1871. Beaper CUy In$. Co. v. Brennan (58 111. 158), XI, 54. 

6. CondUione cmd protirions in poUey. 

68. As to ptLjmeiaX of premium. A policy, the premium for which had been 
paid by note, contained a provision that in case the note should not be paid at 
maturity, the full amount of the premium should be considered as earned, and 
the policy become void while said past-due note remained over-due and unpaid ; 
a loss occurred after the maturity of the note and before it was paid. HM, 
that the company was not liable for any loss which occurred during the con. 
tinuance of the default, but that, on the subsequent payment of the note, the 
policy revived and was in force from the date of such payment. 1870. WU- 
liame ▼. Albany City Ineurance Co. (19 Mich. 451), II, 95. 

69. The Potomac Fire Insurance Company issued its policy of insurance 

to B., stipulating therein that the company would pay all loss to the property 
insured resulting from fire, and not exceeding the amount specified, during 
one year from the date of the policy. There were further provisions in the 
policy, expressly providing that the company should not be held liable under 
the policy until the premium in full was actually paid, and that, if the premium 
was not paid within fifteen days from the date of the policy, it should be null 
and void. A loss by fire occurred to the property covered by the insurance 
after the delivery of the policy, but before the premium was paid and before 
the expiration of the " fifteen days." The insured, while the fifteen days were 
fltill unexpired, tendered the amount of the premium and claimed indemnity 
for the loss. Held, that actual payment of the premium, not only within the 
" fifteen days " but before Um, was necessary to render the company liable under 
the policy, and that the holder, not having fulfilled the conditions, could not 
recover for the loss. 1869. Bradley v. Fotomac Fire Ineurance Co. (82 Md. 
108), m, 121. 

70. WaiTer. A policy provided that when a premium note was taken for a 
cash premium, any default in its payment should operate to suspend the corn- 
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panj's liability antil it should be paid. The assored gave such a note, and, 
immediately after it was dae, having another policy which he dedied canceled 
and the aneamed premium thereon applied to this note, and not knowing how 
much would be due the company, he proposed, by letter, to pay, a^ing lor a 
statement of the amount, whereupon the company at once applied upon the 
note the amount in their hands and directed him, by letter, to remit the balance, 
which he did by first mail ; but a loss occurred before the remittance was 
mailed. BM, that the forfeiture was waived. 1870. Sim$ v. State Imurance 
a>. (47 Mo. 54). IV, 811. 

71. Payment. Notwithstanding a condition in a policy of insurance that 
reinsurance, whether original or continued, shall not be considered as binding 
until the actual payment of the premium, it is competent for the insurer to 
disregard such condition, and upon a renewal of the policy to waive by parol 
the payment in cash of the premium. And such waiver may be shown by direct 
proof that credit was given, or could be inferred from circumstances. The 
waiver may be by the insurance company, or by one of its authorised agents. 
1872. Bodine v. ExeHangs Fire Ineuranee Co. (51 N. Y. 117), X, 666. 

72. Haxardoos articles. An insurance policy, containing clauses which 
forbid the keeping by the insured upon his premises of " hazardous " artidee, 
but which has indorsed upon it by the company permission " to keep one barrel 
of benzine or turpentine in tin cans" is not violated by the introduction of a 
barrel of benzine in a wooden barrel upon the premises, for the purpose of 
immediately emptying the same into a tin can. 1869. Ma/ryland Fire Ineur- 
amce Co. v. Whxt^ord (81 Md. 219), 1, 45. 

73. -p— A steamboat was insured against fire by a policy conditioned to be 
void " |f gunpowder, camphene, spirit-gas, naphtha, benzine or benzole, chemi- 
cal, crude, or refined coal oils are kept or used on the premises without con- 
sent." Held, that the use of kerosene oil to light the boat did not forfeit the 
policy. 1872. Moree v. Buffalo Fire and Marine Inaurance Go, (80 Wis. 534), 
XI, 587. 

74. Additional Insiiranoe. It seems that a clause in a policy of fire insurance 
prohibiting a second insurance without the consent of the company is valid. 
1870. lUinois Fire Insurance Co. v. FHx (53 111. 151), V. 38. 

76. A policy of insurance against fire issued September, 1866, and 

renewed September, 1867, contained the following clause : " If, without written 
consent herein, there is any prior or subsequent insurance, this policy shall be 
void." The policy did not declare by whom the consent must be signed. Both 
policy and renewal contained clauses declaring them invalid, unless counter- 
signed by the general agent of the company. In December, 1867, the same 
property was again insured in another company. The first company had no 
notice of this second insurance and gave no consent thereto until December, 
1867, when another agent of the company indorsed on the first policy, " other 
insurance to the amount of $4,000 is hereby permitted." This indorsement was 
unsigned. In an action on the policy it waff Tield : 

1. That the unsigned consent was invalid in the absence of the signature of 
the general agent, without proof that it was given by some one authorized to 
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bind the company in that way, or anleas the company had in some way ratified 
the act. 

2. That nppn the taking ont the second policy the first policy became void, 
and was not revived by the written consent, nnless the same was given by 
some one having anthority to waive a forfeiture, with full knowledge of the- 
previous insurance, and with a design to include it In the permission. 

8. That no act of the company or its agents could operate as a waiver of 
written consent, and render valid a void policy, unless performed with full 
knowledge of all the facts. 1871. Security Inmrams Oo, v. Fay (23 Mich. 
467), VII. 670. 

76. The charter of the defendant, a fire insurance company, provided 

that every policy issued by the company covering property otherwise insured 
should be void, " unless such double insurance should exist by consent of said 
company, indorsed upon the policy under the hand of the secretary." EM, 
that the company could not waive this provision, nor consent to double insur- 
ance except by the indorsement specified. 1871. Oavuh v. The OUy Fi/re Imur- 
ance Company of Hartford (88 Conn. 181), IX, 875. 

77. A applied to defendant's agent for insurance on his property on the 

18th of the month, and it was agreed that the agent should issue and send to 
A the policy on that day. The policy was, in fact, issued on, and bore the date 
of that day, but was not delivered to A, nor the premium paid until the 22d of 
the month. The policy contained a condition that it should be void in case of 
prior or subsequent insurance. On the 21st of the same month A applied to 
the agent of the P. company for insurance on the same property, and the terma 
were agreed on and the premium paid. The agent of the P. company, having 
no blanks for policies, agreed to send a policy to A, and gave him a receipt 
specifying the property to be insured. The usual policies of the P. company 
contained a condition of avoidance in case of other insurance. Neither com- 
pany was informed of the transaction with the other. On the 26th of the month 
the insured property was burned. As soon as the P. company was informed 
of the policy issued by defendant, it treated its contract with A as void. In an 
action on the policy issued by defendant, hM^ (1) that the policy became oper- 
ative and binding from the day it was issued, though not delivered, and was, 
therefore, prior to the P. company's contract ; (2) that the effect of the receipt 
given by the agent of the P. company was to bind the company the same as if 
a policy, with the ordinary conditions, had been Issued ; (8) that the contract 
with the P. company being void by reason of the prior insurance, and being so 
treated by the company, did not amount to a breach of the condition in defend- 
ant's policy against subsequent insurance. 1871. Hubbard v. The Hartford 
FKre Inmrance'Co. (83 Iowa, 825), XI, 125. 

78. Over-lnsorance — ^estinuited cash value." A policy of fire insurance 
upon buildings contained a stipulation, '' that the aggregate amount insured 
in this and other companies * * « shall not exceed two-thirds of the esti- 
mated cash value/' The insurance was for $1,800, and the estimated cash 
value, according to the. policy, was $1,950 ; subsequently improvements were 
made and an additional insurance of $1,000 was eflldcted in another company. 
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The buildings were destroyed by fire ; and tbeir value at the time of the fire 
was $4,200. In an action on the first policy, held, that the " estimated cash 
yalae " was that at the time of the first insarance ; and that the first policy was 
void for over-insnrance. 1870. ElUoU v. Lycoming County Mut. Im. Co. (66 
Penn. 23), V, 828. 

79. waiTSir. Where an insarance company, after notice or knowledq^e 

of over-insurance, makes and collects assessments under the policy upon the 
assured, a forfeiture for over-insurance is thereby waived ; but where an assess- 
ment is made by the agent of the company, by mistake, but is not collected and 
is never paid, this does not constitute a waiver of the forfeiture. lb. 

80. Where a policy of fire insurance is issued upon a house and stable, 

and an over-insurance is made upon the house, a tender of the amount insured 
on the stable, in case of loss by fire, is not an aflArmance of the insurance as to 
the house so as to preclude the company from setting up a forfeiture, lb, 

81. Bzplosions. A fire policy excepted from the risk '* any loss or damages 
occasioned by or resulting from any explosion whatever." The fire, by which 
the insured property was consumed, was occasioned by an explosion of vapor 
arising from the process of rectifying whisky. Held, that the insurers were 
not liable. 1872. United Life, Fire, et(f., Ins. Co. v. Fbote (22 Ohio St. 840), 
X,785. 

82. Builder's risk. A policy of insurance against fire on an ice-house con 
tained a condition entitled " Builder's risk," that " the working of carpenters, 
roofers, etc., in building, altering or repairing the premises named in the pol 
icy, without permission indorsed in writing on the policy, should vitiate it" 

' The assured, in an action on the policy, testified that the ** ice-house was nearly 
as good as new, for the reason that he always kept a crew of men and a car- 
penter or two about the building the year round, and was constantly making 
repairs and keeping the building in thorough condition." Heid^ that the facts 
did not vitiate the policy. 1872. Franklin Fire Ine, Co, v. Chicago lee Co 
(86 Md. 102), XI, 469. 

83. Increasing risk. The provision in a policy of insurance against ao 
increase of risk by abts of the insured is an independent condition of itself 
and is not to be controlled or limited by the previous provisions or specifica- 
tions of the hazards. Therefore, an act done by the assured, although not 
included in the class of specified hazards, nevertheless avoids the policy if it 
increases the risk. 1871. IHttmer <t PeUe v. Oermama Insurance Company of 
New Orieane (28 La. An. 458), VIII, 600. 

84i In this case the assured allowed a lot of loose and unbaled hay to 

be stored in the upper part of the building insured, without giving notice to the 
insurers. Held, that, although unbaled hay was not specially excepted from 
the hazards, yet, from its very nature, the risk was increased, and, therefore, 
it avoided the policy on that ground. lb. 

86. Increase of risk — leaving dwelling-house tmoooiipied — arldenoe. A 
policy of fire insurance on a dwelling-house provided that any increase of the 
risk, by the act or with the knowledge or consent of the assured, avoided the 
policy. The assured allowed the dwelling-house to remain unoccupied for 
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some time, when a loss by fire occurred. HM, that the opinions of experts as 
to whether leaving a dwelling-honse nnoccnpied for a considerable length of 
time, was an increase of risk was inadmissible ; also, that the testimony of the 
company's agent that it was their custom to charge extra premiums upon such 
unoccupied dwelling-houses was inadmissible, although the testimony of wit- 
nesses having the requisite knowledge and experience, that it was the custom 
of insurance companies generally to charge extra premiums upon unoccupied 
dwelling-houses, was admissible. 1870. LvM v. Dorcheater Mut, Ins, Co, 
(105 Mass. 297), VII. 522. 

86. Animation — a mortgage upon property insured is not a violation of a 
clause in the x>olicy against the sale, conveyance, alienation, transfer or change 
of title of the property. 1869. Commercial Ina. Co, v. dpanknebU (52 111. 58), 
IV, 582. 

87. A mortgaga does not com* within the provisions of a policy of fire 

insurance, prohibiting, without consent, any change *' in the title or possession 
of the property, whether by sale, voluntary transfer or conveyance." 1870. 
ITariford Fire In$, Co, v. Waiih (54 HI. 164), V, 115. 

88. sale and mortgaged back. A policy of insurance contained a provision 

that if the property insured should be sold or transferred, or any change should 
take place in title or possession, without the consent of the insurers, the policy 
should be void. EM, that a sale or conveyance of the property, without con- 
sent, avoided the policy, although simultaneously therewith a mortgage was 
executed back by the purchaser for a part of the purchase-money. 1878. Sav- 
age v. Houard Tne, Co, (52 N. Y. 502), XI, 741. 

89. Ibreclosmre of mortgage. A policy of fire insurance on personal prop- 
erty contained a proviso that " if the title of the property is transferred or 
changed," *' this policy shall be void ; and the entry of a foreclosure of a mort- 
gage," " shall be deemed an alienation of the property, and this coqipany shall 
not be holden for loss or damage thereafter." The insured property was mort- 
gaged at the time the insurance was effected, and notice of foreclosure had 
been duly served, certified and recorded when the fire occurred. Held, that the 
poUcy was avoided. 1869. Melntire v, Norwichlne, Co, (l(XiUBaa,2iiO), III, 4S8. 

90. An executory contract for the sale of the insured premises is not a 

violation of a condition against alienation. 1870. Woihingftan Fire In*, Co, v. 
ir^y(82Md.421),III, 149. 

91. Renewal after tranafsr — waiTer. A policy of fire insurance contained 
a clause, to the effect that if any transfer of the title or possession of the prop, 
erty was made without consent of the company, the policy should be void. 
The title of the property was transferred to plaintiff March 4 ; a renewal was 
effected March 21, by the insured ; on the 15th of April, the policy was assigned 
to plaintiff, who, on the same day, informed the company's agent that the 
property and policy had been transferred to him, and received the company » 
written consent, signed by the agent. Held, that the renewal after the transfer 
did not avoid the policy, and that the consent of defendants to the transfer 
waived the forfeiture and revived the policy. 1871. Shearman t. The Niag- 
ara Fire Ineuranee Co, (46 N. Y. 526), VII, 880. 
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92i Defendantfl, throagh an agent aathoriaed to iame and lenew pdli- 

des and to reoeire premionui therefor, inBared R. bf * policy containing a con- 
dition of forfeitore in case of an j transfer, or change of title or poeee oai on, of 
the ioBored property. iC's title to the prc^rty Tested in plaintiff, who notified 
the agent of the fact, and paid to him the premiom and took a renewal receipt. 
Loes having occorred, A^, that the condition was waived and that plaintiff 
ooold recover. 1871. Miner v. The Phemim Insurance Compan§f (27 Wis. 
eeS), IX, 47». 

93. Transte by one partner to anothe r . A policy of fire insurance on 
partnership goods contained a provision that if the goods shoald be " sold or 
conveyed, or the interest of the parties therein changed," it shoald be void. 
Held, that a transfer by one partner of his interest in the goods to his cc^rt- 
ners was not a sale, conveyance or change of interest within the meaning of 
the policy. 1871. DumeU v. Bufaula Home Insurance Co, (46 Ala. 11), VU, 
581. 1870. Pi^ttjv. ifoMua in*. Cb. (50 N.H. 297), IX, 285. 

94. Change of possession — temporary absenoe. Under a daose, in a 
policy of fire insarance upon a dwelling-house, prohibiting change of possession, 
it is not contemplated that the'insured shall remain constantly on the premises ; 
temporary absence, leaving the house in charge of an agent or servant, does 
not violate the prohibition. Ih. 1871. Shearman v. Niagara Fire Ins. Go. (46 
N. Y. 526), VII, 880. 

95. Assignment of polioy — xi|^ of auignee. Where a policy of fire 
insurance is assigned as collateral to a mortgage, with the consent of the com- 
pany, the assignee takes it subject to the conditions thereof, and no recovery 
can be had merely in consequence of the equities of the assignee, if the assignor 
has lost the right to recover by violating the terms of the contract. 1870. 
lUinois Mut. Fire Ins, Co. v. Fix (53 III. 151), V, 38. 

96. effeot d Where a policy was void in the hands of the assured by rea- 
son of misrepresentations, it will be equally void in the hands of an assignee, 
although the company assent to the assignment. 1871. Citizen^ Fire Ins, Co, 
V. DoU (85 Md. 89), VI, 860. 

97. eyidenoe. In an action by the assignor of a policy pf fire insurance 

for the use of an assignee, evidence to show that plaintiff set the building on 
fire is admissible. 1870. lUinoU Mutual Fire Ins. Co. v. Fix (53 III. 161), V, 38. 

98. redeeming by assured after assignment. A policy of fire insurance 

contained the following condition : " Policies of insurance, subscribed by this 
company, shall not be assignable without the consent of the company ex- 
pressed thereon. In case of assignment without such consent, whether of the 
whole policy or of any interest in it, the liability of the company in virtue of 
said policy shall thenceforth cease." The policy was assigned, without con- 
sent of the company, as collateral security for a debt. A loss by fire occurred, 
and the insured redeemed the policy. Held, that he could not recover there- 
on. Thompson, Ch. J., dissented. 1871. Ferree v. Oxford Fire and Life Ins. 
Co. (67 Penn. St. 373), V, 436. 

99. refiisal of company to ratify. A policy of fire insurance was issued 

on buildings by a company whose charter declared that, whenever any build- 
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ings inflored shoald be alienated, the policy should thereupon be void, *' pro- 
videdy however, that the grantee or alienee haying the policy assigned may have 
the same ratified and confirmed « « • upon application to the 
directors, and with their consent, within thirty days next after such aliena- 
tion." The buildings covered by this policy were conveyed, and the policy 
was assigned by the assured. A loss by fire occurred on the eighth day after 
the alienation, whereupon the company were immediately informed of the 
loss, and an application was made by the assignee for a ratification. The com- 
I)any refused, arbitrarily and without cause ; and, on a bill brought in chan* 
<;ery praying for relief, — Held, that the assignee was entitled to recover of the 
company for the loss, the same as if they had ratified the assignment. 1870. 
Bayaton v. Farmerit Mut Fire Ins. Co. (43 Vt. 266), V, 276. 

100. Oanceling policy. Plaintiff was insured by defendant, but afterward, 
upon the representations of defendant's agent that the policy had been can- 
celed and one in another company substituted, assented to the substitution, and 
gave a receipt for the unearned premium. He never received the latter, how- 
ever, nor was another policy substituted. A loss having occurred, in an action 
on the policy, —Held, that the defendants were liable. 1871. Holden v. Put- 
nam Fire Ine, Co. (46 N. Y. 1), VII, 287. 

101. Defendants, in their policy, reserved the right to cancel them, 

** on giving notice to that effect, and refunding a ratable proportion of the 
premium for the unexpired term." Before a loss occurred the policy was 
returned for cancellation to the company's agent, who notified plaintiff's 
agent that he was ready to pay the unearned premium, but he did not in 
fact pay it until a month subsequent ; in the meantime the loss occurred. 
Held, that these facts did not relieve the company of their liability, and that 
plaintiff could recover. 1872. SoUingeworth v. Oermania Ins. Co, (45 Ga. 294)» 
XII, 579. 

102% Limitation of action. A policy of fire insurance provided that no suit 
or action should be sustainable unless commenced within twelve months after 
a loss shall have occurred. Held, that if the assured was induced by the acta 
of the ofllcers or agents of the insurance company to suspend for a certain 
time the performance of acts required on his part after loss, such time should 
be added to the time limited for bringing action. 1871. Killips v. Putnam 
Ins. Co. (28 Wis. 472), IX, 606. 

103. Repairs by company — proof of loss. A policy of fire insurance pro- 
vided that in case of loss, the company might restore or repair the property, 
within a reasonable time, by giving notice of its intention so to do, within 
thirty days after the receipt of proof of loss. Held, that to authorise the com- 
pany to repair, notice of their intention so to do must be served within the 
thirty days specified, and that, in the absence of any provision in the policy to 
the contrary, delivery of proof of loss to the local agent was delivery to the 
company for all the purposes of the policy. 1871. J*he Insurance Company of 
yorth America v. Hope (58 HI. 75), XI, 48, and note, 51. 
26 
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7. Notice and proof of lo$i, 

104. 01:deotion to, waiTer. A policj of insarance against fire contained 
this clause : " Nothing bat a distinct specific agreement, clearly expressed 
and indorsed on the policy, shall operate as a waiver of any printed or written 
condition therein." Held, not to refer to stipulations in the policy as to notice 
and proofs of loss, and that the failure on the part of the insurer to promptly 
object to the form and sufficiency of such notice and proofs of loss amounted 
to a waiver of such stipulation. 1872. Franklin Fire In$. Co» v. Chicago Ice 
Co. (36 Md. 103), XI, 469. 

106. Notice of loss. It is a sufficient compliance with a condition in a 
policy of fire insurance requiring that, in cane of loss, "the insured shaU 
forthwith give notice thereof to the secretary," where a sworn statement of 
the fact and circumstances of the fire, signed by the assured the morning 
after the fire, was forwarded, on the following day, by the agent, to the secre- 
tary of the company. 1870. BeaUy v. Lycoming County MutiuU Inawanee 
Ob. (66Penn.9),V,818. 

106. •— ^ A policy of fire insurance provided that " in case of loss, the 
assured shall give immediate notice thereof, and shall render to the company 
a particular account of said loss," etc. Held^ that immediate notice of loss only 
wag required. 1871. Kiilipe v. The Putnam Fire Insurance Company (S8 
Wis. 472), IX, 606. 

107. Statement of loss. A policy of fire insurance required that the state- 
ment of loss, if any, should be signed and sworn to by the assured ; but, a 
loss having occurred, the statement was presented ^ signed and sworn to " by 
the agent of the assured, who had the entire control and management of the 
insured property and who obtained the policy. Held, that the statement was 
sufficient. 1870. dime v. State Ins, Co. of Hannibal (47 Mo. 54), IV, 811. 

108. It is not a sufficient compliance with a condition in a policy 

of fire insurance, on " household furniture $867 " and " groceries (283," requir- 
ing that, in case of loss, " the insured shall » * « within thirty 
days deliver to the secretary a particular account " of the loss, where the 
statement sent by the insured is a mere reiteration of the description in the 
policy: *' household furniture $867," and "groceries $288 ;" and the fact that 
the company received such a statement at the end of twenty days, but gave no 
notice of insufficiency, is not a waiver of the condition demanding a " particu- 
lar " statement. 1870. Beatty v. Lycoming Insurance Co, (66 Penn. 9), V, 818. 

109. Proof of loss — waiTer. The secretary of a fire insurance company 
sent the following letter to an assured, in response to a statement and prelimi- 
nary proof of loss : " The proofs of loss furnished by you to this company are 
wholly unsatisfactory as to the amount of the claim, even if the company be 
responsible at all. The company, however, denies any responsibility by reason 
of material representations as to the title and property being untrue and for 
other reasons. With a reservation of all objections to your recovering in any 
form, and without waiving any of the rights of the company under the policy, 
we leave you to pursue such a course as you may deem expedient." In an 
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action on the policy, ?iM, that the letter did not constitnte a waiver of the 
defects in the preliminary proof of loss. 1871. OiiU&M^ Fire Imurancs 
Seewriiy and Loan Co, t. DoU (85 Md. 89), VI, 890. 

110. Proof of loM — efvidenoe. In an action on a policy of insurance, the 
■tatement and «9 p<irte affidavit of the plaintiff as to loss and valne of the prop- 
erty famished to the defendant as ** preliminary proof " of loss shonld not be 
read to the jnry as evidence in the cause, lb. 

8. Payment ofloBi-^Who entitled to it$ beneflte. 

111. Subrogmtion. Where the assured has an executory contract for sale of 
the mortgaged premises at the time of the loss, held, that the insurance com- 
pany, on payment of the loss, could not be subrogated to the rights of the 
insured, pro ianto^ under the o<mtract of sale. 1870. Washington Fire Ineur- 
anee Oo, v. Keily (82 Md. 421), III, 140. 

112. Mortgagor and mortgagee — subrogatioii. One of the defendants pro- 
cared insurance with the plaintiffs upon certain buildings owned by him. By 
the terms of the policies the loss was payable to the owner of a mortgage on 
the insured premises. The owner of the mortgage was protected against for- 
feiture of insurance by reason of the acts of the owner of the property, and the 
insurers were, in case of payment of insurance to mortgagee, to be subrogated 
to his rights. Tha policies also provided that, in case of any change of title in 
the property insured, they should be void. Subsequently to effecting insur- 
ance, the defendant sold and conveyed the premises insured, soon after which 
they were destroyed by fire. Held, that the owners of the premises could not 
have recoveiM upon the policies, and that they were not entitled to have the 
payment of the amount insured by the insurers to the owner of the mortgage 
applied in satisfaction of the mortgage. 1870. Springfield Fire Insurance Co, 
V. Allen (48 N. Y. 889), UI, 711. 

113. Vendor and v#ndee — rl^t of assignee of Tendor. The assignee of 
the interest of a vendor in a contract of sale of real estate, by which the 
vendee agrees to keep the premises insured for the benefit of the vendor, is 
equitably entitled to the proceeds of a policy, after loss, to the extent of his 
assignor's interest, and the insurance company, with notice of such assignee's 
claim, is liable for his share of the proceeds even if the whole amount has been 
paid over, after such notice, to the insured. 1870. OromtoeU v. The Brooklyn 
Fire Insuranee Co. (44 N. Y. 42), IV, 641. 

114. Jadgment creditor not entitled to insoranoe money. A., having 
obtained a judgment against 6., levied execution upon premises owned and 
insured by B. Subsequently the premises were destroyed by fire. Held, that 
A. was not entitled to the proceeds of the insurance policy. 1871. PUimp- 
ton V. Farmert^ Mutual Insurance Co. (48 Vt. 497), V. 297. 

116. Apportionment of loss. The defendant insured a specific parcel of 
property, by a policy permitting other insurance, and providing for an appor- 
tionment of the loss, in case of other insurance. The same, together with other 
property, was subsequently covered by other policies for an entire sum less 
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than the aggregate valae of the property iosored by all the polidea. There 
was a total loss of the whole property covered by all the policies. Held, that 
tbe sum insured by the latter policies was to be distributed among the several 
parcels in the proportion which that sum bore to the total value of all the par- 
cels ; and that the amount of insurance on the specific property being leas than 
ita value, there was no over-insurance, and, consequently, no occasion for any 
apportionment. 1872. Ogden v. Bkut Biher Itmiranee Oo, (50 N. Y. 388), 
X, 492. 

116. For the purpose of apportioning the loss in case of over-insurance 

where several parcels are insured together, by one policy, for an entire sum, 
and one of the parcels is insured separately by another policy, the sum insured 
by the first-mentioned policy is, in case of a destruction of the entire property, 
to be distributed among the several parcels, in the proportion which the sum 
injured by that policy bears to the total value of all the parcels. lb. 

9. Mutual company. 

117. Iiien of polioy. A member of a mutual insurance company held a 
policy on buildings and property containing a provision that the buildings 
insured and the land on which they stood became pledged, by the insurance, to 
the company, and that the company should have a lien thereon for the premium. 
The insured died in debt for the premium, having devised the property 
insured, with the land, to his widow, who conveyed it to Mathers, the latter 
not having notice of the lien of the insurance company. HM, that the lien 
of the policy could not be enforced after the property had passed into the 
bands of a bona fide purchaser. 1869. Kentfucky Farmtrit Mutual Inguranee 
Oo. V. Mathers (7 Bush. Ky. 28), III, 286. 

118. A polioyholder in a mutual insurance c(»npany is presumed to know 
such rules as are contained in the charter and by-laws, but not the business 
regulations and instructions to agents adopted by the officers of the compimy. 
1870. Walsh V. Etna Life Insurance Co. (80 Iowa, 183), VI, 664. 

119. Assessments on premium notes — proof or loss. In an action by a 
mutual fire insurance company for the amount of an assessment upon a pre- 
mium note, AeM, that proof of a resolution of the company's board of direc- 
tors, levying the assessment to meet the indebtedness of the company, waa 
insufficient to establish the liability on the note, without further proof that the 
losses and expenses which authorized the assessment had actually occurred. 
1872. Pacific Mutual Insurance Co. v. Quse (49 Mo. 329), VUI, 182, andiwtd, 185. 

IV. Life insurance. 
1. Contract, when complete. 

120. Policy when attaches — death before deliTery. An application was 
made to the agent of defendant for a policy of insurance on the life of plain- 
ti£E 's husband, the applicant paying $50, according to the rules of defendant, 
to be applied on the first year's premium^ if the insurance should be effected. 
The application was forwarded to defendant's office, and a policy was made 
out and sent to the agent for delivery ; but the insured having died two days 
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afler the policy was iesaed bat before its deliverj, the agent refused to deliver 
it, although the balance of the premiam was offered to be paid. HM, that the 
policy had attached. 1871. C(H)per Y.PaeiJU Mutual Ituurcmee Company of CcUi- 
fomia (7 Nev. 116), Vm, 705. 

121. DeliTfliry of polloy. H. made application to a life insurance company, 
through its aathorized agent, for an insurance upon his life for the benefit of 
his wife, the plaintiff, and soon after left the State upon a temporary absence. 
During his absence the company prepared for him a policy of Insurance and 
sent it to the agent with instructions to deliver the same to H. on receipt of the 
first premium. The agent of the company took the policy to H.'s place of 
business where he found his son, who had been left in charge of the business 
of H., to whom he exhibitec the policy, informing him that the first premium 
of $100 was to be paid in cash, and a note for about the same amount given to 
the company. His son said he could not make the cash payment, but gave his 
father's note, as required by the agent, who took the same and retained it, 
together with the policy, saying he would keep the policy good until his father 
came home. About two weeks after H. died, never having returned. HM, 
that there was no actual or constructive delivery of the policy ; that the acts 
of the company in executing a policy of insurance and forwarding the same to 
its agent to be delivered to the insured on receipt of the premium were not 
evidence of a contract to insure ; that, while these acts were indicative of an 
acceptance of the application of H., they were evidence of an acceptance only 
as the basis of a contract to be entered into by a policy to be made and deliv- 
ered upon payment of the premium by the other party. 1871. Heiman v. 
Phania Mutual L^fe Imurance Co. (17 Minn. 153), X, 154. 

122, Ooantenrigning policy. The wife of N. took out a policy on his life in 
a life insurance company for which he was agent. The receipts for the pre- 
miums on policies of this company were in the form of renewal certificates, 
and contained a condition that the receipt should not be valid and binding 
on the company until the premium was paid and the receipt countersigned by 
the agent. After the death of N., receipts for the several premiums were 
found among his papers, but they were not countersigned by him. Held, that 
the receipts were prima fade evidence, in an action on the policy, of the pay- 
ment of the premiums. 1870. Norton ▼. Phctnw Mutual lAfe ln$, Co, (86 
Conn. 508), IV, 98. 

123. A policy of life insurance, which provides that it shall not be in 

force until countersigned by the agent, is invalid until so countersigned, even 
though the agent is himself the party assured. 1860. Badger v. American 
Popular Life Ine, Co. (108 Mass. 344), IV, 547. 

124. Pa3rnieiit of premium — Ibrfettare. A life insurance policy was issued 
to plaintiff's decedent in April, 1866, expressed to be made in consideration of 
a premium, already paid, and of a like sum to be annually paid during the con. 
tinuance of the policy, and providing that the policy should " not talce effect 
until the premium was paid," and that the policy should be forfeited " in 
case any premium due upon the policy should not be paid at the date when 
payable.'* The first premium was paid partly in cash and partly in promissory 
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notes, but the notes were not paid, and the insured died March, 1867. Held, 
that the policy had taken effect, and that the non-pajment of the notes did not 
bar plaintiffs recovery, because the "forfeiture" clause referred to premiums 
after the first. 1869. MeJJUiUr v. New England MtU. Im, Oo, (101 Mass. 
558), III, 404. 

126. Tetider of premium after death — usage. A policy of insurance was 
issued on the life of H., containing a p^^«f on that no insurance should be bind- 
ing untU the actual payment of the annual premium. H. paid the premium 
for several years ; but on a day when the annual premium was due, and while 
on his way to pay the premium, he was struck with paralysis and died. 
Within a few days the premium was tendered by the wife of H., but refused. 
In an action on the policy, it was admitted that there was a usage and agree- 
ment between the comi)any and the insured to receive the premium within a 
reasonable time after due. Beid, that the company was liable on the policy. 
Huirr and Leonabd, CO., dissented. 1870. Howell v. The Kniekerboeker Life 
ln$. Oo. (44 N. Y. 276), IV, 675. 

2. Agents. 

126. When company bound by acts o£ Where the agent of a life insur- 
ance company is authorized to receive applications from policy-holders for per- 
mits to reside in restricted territory, luid to receive, money therefor, but is not 
authorized to grant such permits, and, by his acts and representations, a policy- 
holder is induced to believe that, on the payment of the money for a permit, 
it was granted, the company is estopped from denying the force of such a per- 
mit. 1870. WaUh v. jEtna Life Ins, Co. (80 Iowa, 188), VI, 664. 

127. Notice to. Where an insurance company transacts business through 
an agent having authority to solicit, make out and forward applications for 
insurance, to deliver over policies, when returned, and to collect and transmit 
premiums, notice given to such agent, when engaged in procuring an applica- 
tion, will operate as notice to the company, and the company will be bound by 
acts then done by the agent, in respect to the business which he is transacting. 
1871. HUler v. The Mutual Benefit Life Insurance Co. (31 Iowa, 216), VII, 122, 
and note, 128. See supra, pi. 1. 

128. An untrue or fraudulent statement of a fact material to the risk in the 
application for the policy will not defeat a recovery against the company, if 
such company or its agent was informed of, and knew the truth in regard to 
such fact, and afterward received the application, the premium money and 
notes, and issued the policy. Jb. 

129. WaiT«r — receipt of premium. The receipt of the premium on a pol- 
icy of life insurance by an authorized agent of the company is a waiver, bind- 
ing on the company, of a forfeiture for violation of a condition against residing 
in a restricted district where such violation is known to the agent at the Ume 
of the receipt of the premium. 1870. Walsh v. .^na Life Insurance Co. (80 
Iowa, 138), VI, 661 

8. BopresentaUons and concealments. 

130. BSat«riality o£ A policy of life insurance provided that '* if any of 
the declarations or statements made in the application for this policy, upon the 
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faith of which this polic7 is iflaaed, shall be found in any respect antrue/' the 
policj shall be void, and purported to be made bj the insurers in consideration 
of the representations made to them in the application for this policy. JSfeld, 
that the answers to the questions in the application were representations and 
not warranties, and that their untruth was matter of defense to be pleaded 
and proved by the insurer; Jield, also, that such representations are made con- 
clusively material by the terms of the policy. 1871. Price v. Phomxx MutuaX 
Life ln». Co. (17 Minn. 497), X, 166. 

131. Where arronaous answer does not affaot risk. A policy of life insur- 
ance was issued " upon the faith of the statements in the application," with a 
stipulation that if they " shall be found in any respect untrue," the policy should 
be void. Held, that although, under the policy, the answers to the questions 
contained in the application must be construed as warranties that they were 
true In every particular, yet a negative answer to the question, "Has the 
party ever met with an accidental or serious personal injury ?" did not bar a 
recovery, when the Insured had actually met with an '* accidental " injury, 

^such injury, however, being slight, and not affecting the subsequent health or 
the longevity of the Insured. 1870. WHkinacn v. Oannectiewi Mutual Life 
Insurance Go. (80 Iowa, 119), VI, 657 ; affirmed, 18 Wall. 228. 

132. Ai to marrlaga — miirepresentations. Where one, representing him- 
self to an Insurance company' to be a married man, effects an Insurance on his 
own life for the benefit of his alleged wife and as her agent, when In fact the 
marriage is void by reason of the reputed wife having a former lawful husband 
living at the time, and the policy contains a provision that any false statement 
by the assured shall invalidate It ; held, that the policy is not void by reason of 
the Illegality of the last marriage, unless it appears that the said reputed hus- 
band and wife knew at the time the Insurance was effected that at the time of 
their supposed marriage the lawful husband was living, and the marriage Illegal, 
and failed to Inform the company of the fact. 1870. Equitable Life Ins. Co. 
V. Patterson (41 Ga. 888), V, 585. 

133. Ooncealments. Plaintiff's decedent, a canvasser for a life insurance 
company, under Instructions from the president to be cautious and not Insure 
Insane persons, subsequently made application for a policy on his own life, stating 
that there were no circumstances which rendered him peculiarly liable to acci- 
dent, but omitting to state that he had been previously afflicted with insanity, 
from which he had apparently been cured, ffeldy that if he did not conceal any 
fact which. In his own mind, was material In making the application, the policy 
was not void. 1871. Jiallory v. Travelers' Ins. Co, (47 N.Y. 52). VII, 410, and 
note, 414. 

13^ Th« tann ^ family phyiioian of the party," as used In the policy, held 
to mean the physician who usually attends and is consulted by the members 
of a family in the capacity of physician, whether or not he usually attended 
on, or was consulted by, the Insured himself. 1871. Price v. Phcmisi MuUuU 
Life Ins. Co. (17 Minn. 497), X, 166, and naU, 188. 
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4. OondiU<m9. 
136. Snioida. Where a proviso in a life insurance policy is, that it shall be 
void if the assured '* shall die b^ suicide/' and the assured took a rope and 
huug himself, there can be no recovery on the policy, although the act of self 
destruction was committed under the influence of insanity, in the absence of 
evidence proving delirium or madness, or that the act was involuntary. 18G9. 
Goopw' V. Maa$aehuseU» Life Ins. Co. (102 Msas. 227), UI, 451, and naU, 454. 

136. Where, from the facts in an action on a Ufe insurance jiolicy, it. 

appears that the death of the assured was caused either by an accidental injury^ 
or the suicidal act of the deceased, the presumption is against suicide. 1871. 
MaUory v. Tra/oeUrtt Insurance Ompany (47 N. Y. 52), VII, 410, and ncU, 414. 

137. Death from an over-dose of laudanum, taken by mistake, while in 

a drunken condition, is not dying " by his own hand ; " but death from lauda- 
num taken with intent to destroy life, though while in a drunken condition,, 
would be dying " by his own hand." 1870. Equiiahle Ufe Ins, Co, v. PcUereon 
(41 Qa. 888), V, 585. 

138. Death in violation of law. A policy of life insurance contained a pro- 
viso that '* in case the insured shall die in the known violation of any law" th& 
policy should be void. In an action on the policy it appeared that the insured 
had personal and financial difficulties with the family of G, and that while he 
was attempting to seize Cs team, C jumped from his wagon and started as if 
to leave the team, but suddenly turned, drew a pistol, and shot the insured, kill- 
ing him almost instantly. Held, that it was error not to submit the case to the 
jury to determine whether the death of the insured was caused by a known 
violation of the law on his part, and whether the death was a natural, reason- 
able or legitimate consequence of the act of the insured. 1871. Bradley^ Ea^'r^ 
V. The Mutual Benefit Life Insurance Co. (45 N. Y. 422), VI, 115. 

139. Military servioe. A policy of Ufe insurance upon the life of W. con- 
tained a condition prohibiting the insured from going south of a specified 
degree of latitude, and from entering into any " militarv or naval service what- 
ever." At the time of issuing the policy, the company, in consideration of a 
further premium, gave W. a written permission to go south of the specified 
degree of latitude for one year, provided that the " said W. was not insured by 
said policy against death from any of the casualties or consequences of war or 
rebellion, or from belligerent forces in any place where he may be." The 
insured, while engaged, within the year, in building a railroad bridge, under 
the direction of the United States military authorities, thirty miles in the rear 
of the Union army, was killed by a party of four men, not in uniform, who 
robbed the other laborers. Held, that the death of the insured did not occur 
while engaged in " military service," or from the " casualties of war or rebel- 
lion," within the meaning of the policy, and that the company was liable. 
1871. Welts V. Connecticut Mutual Life Insurance Co. (48 N. Y. 84), Vni, 518. 

War — effect of, on contract of insurance, 

140. As to agent — pa3rment of premium in Confederate money. M. a 
resident of Virginia, held a policy of life insurance issued by the defendant, a 
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foreign corporation, having a general agency and a sitb-board of directors in 
New York, and paid his premiomB regularly to an agent in Richmond, appointed 
by the New York agency. After the commencement of the war, arfaiing from 
the rebellion of the aouthem States, the agent in Richmond received the pre- 
miums in Confederate money, but made no'retom to the general agents in New 
York. Prior to the death of M. the defendants took no steps to revoke the 
authority of the Richmond agent. Held, in an action on the policy, that the 
defendant being a foreign corporation, the war did not operate as a suspen- 
sion of the authority of their agent in Richmond. HM, also, that the receipt 
by the agent of Confederate money, in payment of the premiums, constituted a 
valid payment, and was binding on the company. 1870. Bobinsan v. Interna- 
HoMd Life Asmrance Soeiety (43 N. Y. 54), 1, 490. 

141. At the commencement of the war of the rebellion, the defendant 

(a New York company) had a general agent residing in Mobile, whose author- 
ity to receive premiums was recognized by the defendant, after the issuing of 
the president's proclamation of August 16, 1861, forbidding commercial inter- 
course between the Confederate States and other States of the Union. The 
plaintiff holding, on the 2d of January, 1862, a policy issued by the defendant 
upon the life of her husband, paid to such general agent at Mobile, in Con- 
federate currency, the premium which became due on that day. Meld, that 
this was a valid and eflf^ual payment 1872. Sonde v. N, 71 Life I'M, Go, 
(60 N. Y. 626), X, 585. 

142. As to pa3rm6nt of premiums — waiver. In July, 1857, W.,a resident 
of Virginia, procured from the defendants an insurance upon the life of S., his 
debtor. The defendants were an insurance company organized under the laws ^ 
of New York, and the insurance was eflboted through their agent in Richmond. 
The policy provided that the risk should determine if the premium was not 
paid when due ; also, that no payments of premiums should be binding on the 
company unless the same was acknowledged by a printed receipt, signed by 
an officer of the company. The premiums were paid to the agent, and receipts 
given, signed by an officer until July, 1861, when the premium was paid, but 
only the receipt of the agent given. In July, 1862, the premium was tendered 
when due, to the agent, who refused to receive it, on the ground that the com- 
pany had directed him that the premiums must be paid in New York. S. 
dying shortly after, this action was brought on the policy. Held, that the 
breaking out of the war did not annul the contract between the parties, nor 
revoke the authority of the agent ; that the company had no power to require 
payment of premiums to be made in New York ; that by neglecting to supply 
their agent with printed receipts, signed by an officer, the company had waived 
the provision in the policy making such receipts evidence of payment ; and 
that, therefore, the company were liable for the amount of the insurance, less 
the last premium, which had not been paid. 1870. The Manhatlan Life Ins, 
Oo, V. Wartoiek (20 Gratt. Va. 614), III, 218. 

143. The New York Life Ins. Co. issued its policy to C, a resident of 

Virginia, on the life of her husband, in 1858, containing a provision that, if the 
yearly premiums were not paid on or before the several dates of payment 

27 
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therein mentioned, the policy should cease and the company should not be 
liable for any part of the sum insured. The husband died in 1864, being after 
the beginning of the civil war, leaving the premiums for 1862, 1868 and 1864 
unpaid, the agent of the company in Virginia having refused payment for 
these years. HM, that the dvil war did not dissolve the contract of insur- 
ance ; that the non-payment of the three last premiums, in view of the state 
of war between the north and south, did not avoid the policy, and that G. 
could recover the sum insured, less the aggregate amount of the three unpaid 
premiums. 1869. Nm York Life ln$ Cfo, v. Clopton (7 Bush. Ey. 179), III, 290. 

144. In a suit brought on a life insurance policy, issued on the life of 

S., of Mississippi, by a New York company, and conditioned on the payment 
of annual premiums, the bill alleged that S. died in 1863, that all the annual 
premiums from December, 1851, until his death, were paid, except the note 
due December, 1861, which was tendered to B., the agent of the company, resi- 
dent in Mississippi, who declined to receive it, the rebellion having begun. 
Held, that the bill presented a prima fade case for relief. 1871. Statham v. 
The New York Lifelnmranee Co. (46 Miss. 581), VII, 787. 

146. war. A wife insured the life of her husband, a resident of Georgia, 

in 1869, in a New York insurance company, and paid the annual premiums 
promptly until 1863, but then failed to pay said premiums until March, 1865, 
when the husband died, after which, and after the close of the war, she ten- 
dered the unpaid premiums, and demanded payment of the sum insured, alleg- 
ing that she was prevented by the war and by act of congress from paying 
them year by year, on the day fixed in the policy. In an action on the policy, 
held, that the wife could not recover. 1871. DiUard v. The Manhattan Life 
Imurance Company (44 Ga. 119), IX, 167, and note, 169. 

146. A complaint alleged that, in 1849, the defendant, a New York life 

insurance company, issued to the plaintiff, a resident of the State of Georg^ 
a life policy upon the life of her husband, containing a clause that, in case of 
the non-payment of the annual premiums, the said policy should *' cease and 
determine," and all previous payments made thereon should " be forfeited to 
the company ;" that the annual premiums fell due on the 3d of April, in each 
year, and were paid regularly up to and including the year 1861 ; that the 
plaintiff was ready and willing to pay the premium falling due April 3, 1863, 
and those falling due during the existence of the dvil war ; that, in conse- 
quence of the war, all intercourse was interrupted and forbidden by the laws 
of the United States, and the plaintiff was thereby prevented from making 
such payment ; but as soon as communication was re-established, after the 
war, she tendered payment of the accrued premiums, but the defendant refused 
to receive them, and declared the policy canceled and forfeited. The plaintiff 
asked that she might be permitted to make the payments and that the poUcy 
be declared valid ; or that the defendant be compelled to pay back the pre- 
miums paid, with interest, and the dividends, etc. EM, on demurrer, that 
tliQ contract was not dissolved, but merely suspended by the war; that the 
])ayment of the premiums during its existence was le^;ally excused, and the 
tender revived the policy ; that the case was a proper one for the exercise of 
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the equitable powers of the court, and that a jadgment sustainiiig the demur- 
rer wao erroneouB. 1873. Coh^n v. if. 7". Mut. Life Iwt. Oo. (60 N. Y. 610), 
X, 522, and notey 585. 

147. A contract of life insurance, between citizens of different States, 

lawful in its inception, and npon which large sums of money have been paid for 
premiums, is not dissolyed by war between the States. The contract remains. 
The remedy, simply, is suspended, but revives with the return of peace, lb, 

6. MueeUane<m9, 

148. For benefit of wi£i. On the application of a wife, a policy of insurance 
on the life of her husband was issued for her sole benefit, and, in the event of 
her death before her husband, for the benefit of her children. The wife hav- 
ing died leaving children, the husband surrendered the policy to the company 
and procured another, likewise on his own life, for the same amount at the 
same premium, ante-dated to correspond with the date of the former policy, 
and made payable solely to himself. The husband soon died. Held, that the 
children were equitably entitled to the proceeds of the substituted policy as 
against the creditors of the husband. 1860. Chopin v. Fellowea (86 Conn. 182), 
IV. 49. 

149. A life insurance policy, taken out by a husband on his own Ufe for 

the benefit of his wife, is assignable during his life, with her consent, as col- 
lateral security for his debts where there Is no statute directly prohibiting it, 
and she is debarred, by the assignment, from recovering the proceeds of the 
policy. 1871. Charter Oak Life Ins. Co. v. Brant (47 Mo. 419), IV, 828. 

160. Rights of pledgee of poUoy. A resident of Illinois insured his life 
with a company chartered in Massachusetts, by a policy payable to his repre- 
sentatives or assigns, and conditioned to be void if assigned without the written 
consent of the company, which jiolicy he afterward delivered, without the com- 
pany's consent, to the plaintiff, a resident of Massachusetts, as security for a 
debt. Upon his death, an administrator of his estate was appointed in Dlinois* 
and afterward, the debt being unpaid, the plaintiff was appointed ancillary 
administrator in Massachusetts. The principal administrator sued the insurers 
upon the policy in Illinois, and their agent duly accepted, in pursuance of a 
State statute, service of the summons and of an injunction not to pay the policy 
to the creditor. The plaintiff, as ancillary administrator, then sued on the 
policy in Massachusetts, and the insurers in answer admitted their liability, 
and expressed a willingness to pay the policy to the person entitled. Seld, 
that the pendency of the first suit was no bar to the second, and that the 
plaintiff could recover the amount of the policy in preference to the principal 
administrator, inasmuch as he represented the equitable interest and posses- 
sory right of the pledgee of the policy. 1869. MerriU v. Ifew England Mut* 
Ufs Ins. Co. (108 Mass. 245), IV, 548. 

161. Or6ditox*8 right to pirooeeds. A policy of insurance on the life of B. 
was made payable to M., who held it for the benefit of a creditor of the insured, 
although without the knowledge of the creditor. B. having died, held, that an 
action lay against M. by the creditor for so much of the proceeds of the jiolicy 
as would satisfy the debt 1871. jETu^eAtn^t v. JfiiMr (46 N. Y. 456), VII. 869. 
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162. AottoQ — partias. A pollcj of life insurance provided that in case of 
the death of the assured " the amount of said insurance shall be payable to 
their children for their use. or their guardian, if under age." Held, that an 
action on the policy was well brought by the guardian ad Utem of the children, 
being under age. 1871. Price v. PJumia Mutual Life Jm. Go. (17 Minn. 497). 
X,166. 

v. MABmi mSUBAKCB. 

163. Policy. A policy of insurance against all marine risks is just as bind* 
ing and effectual as if the risks are spedfled in detail 1868. Parkhwnt ▼. 
Qloueeit&r Mutual FUMng Insuranee Co. (100 Mass. 801), 1, 105. 

164. Barratry. Those risks include barratry of the master and mariners; 
and it is immaterial that the assured was the owner of the vessel and appointed 
the master and mariners, lb, 

166. Insurabls interest— mortgagee. The mortgagee of a vessel has an 
insurable interest, distinct from that of the owner, and can recover upon an 
insurance against barratry of the master, " unless the insured is owner of the 
vessel," even where the loss occurs by reason of such barratry. 1868. Clark 
y.WaehingUm Insuranee Co. (100 Mass. 509), 1, 185. 

166. Time poUoy. In an action on a policy of marine insurance on a vessel, 
effected April 9, 1866, " for one year from March 14, 1866, at noon," it appeared 
that the agent of the company, for receiving and forwarding applications, in 
his letter of April 9, stated that the vessel " was at Gibraltar " March 14. Meld, 
that the statement of her whereabouts was immaterial. 1871. Vifforeaux v. 
Lime Bock Insurance Co. (59 Me. 457), VTH, 438. 

167. Under a time policy of marine insurance, it is immaterial where 

the vessel may be at the inception or termination of the risk. lb. 

168. Port of discharge. A vessel arrives at a " port of discharge," when 
she arrives at any place at which it is usual to discharge cargo, and to which 
she is destined for the purpose of discharging cargo. Upon her arrival at that 
place, a policy, insuring her until arrival at a *' port of discharge," terminates, 
and cannot be extended or revived after she has discharged part of her cargo 
there, by her removal to another port, or to another place in the same port, 
either for the purpose of discharging the rest of her cargo, or for any other 
purpose. 1870. Bramhall v. Bun Mutual Insurance Co. (104 Mass. 510), VI, 
261. 

169. Prohibited port. An insured vessel was sailing toward a prohibited 
port with the intention of entering, when she was lost at sea. Hetd, that the 
policy was not avoided. 1872. Snow v. The Cohmbia Insurance Co. (48 N. T. 
624). Vra, 578. 

160. A warranty not to use a certain port means not to go into it ; an 

intention to use a prohibited port does not violate the policy. lb, 

161. A marine insurance company issued its policy on plaintiff's vessel, 

containing a clause as follows: "Prohibited from the river and golf of St. 
Lawrence, Northumberland straits, or Oape Breton, and Black sea, between 
October 1 and May 1." The vessel was in one of the prohibited ports in March, 
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Boon after the insarance was effected, and was lost at sea many months after- 
ward. Hddy that the implied warranty of the dause contained in the policy 
had been broken, and plaintiff could not recover. 1869. Odume v. Ifeto Eng- 
land Mut, Ina, Co. (101 Mass. 551), III. 401. 

162. Deviatioii. A policy of insarance was issued on a vessel underling 
repairs in New York, " at and from New York to Havana." On the completion 
of the repairs, the vessel went on a trial trip to Elizabethport, sixteen miles 
distant, and to take in coal. She return^d to New York, and sailed thence to 
Havana. Meld, a deviation so as to avoid the policy. 1872. Femandet v. The 
Great Wettern Insurance Co. (48 N. Y. 571), VIII, 671. 

163. On a passage. A vessel insured for a year by a policy containing the 
provision that if she was '* on a passage at the end of the term " the risk was 
to continue until her arrival at port of destination, sailed from the Chincha 
Islands for the Canary Islands, put into Callao, on the mainland (which is the 
port of entry for the Chinchas), for the necessary clearance, water and crew for 
her further voyage." While there the year expired. Meld, that she was not 
" on a passage " within the meaning of the policy. 1869. Wash. Ins. Co. v. 
White (108 Mass. 288), IV, 548. 

164< Abandonment. To warrant the abandonment of a stranded vessel as 
a total loss, it must appear, to the satisfaction of the jury, that the delivery of 
the vessel from the peril was, upon reasonable grounds, judged to be imprac- 
ticable, or not to be effected unless at an expense that would absorb all her 
value. 1870. CopMin v. The Phanix Insurance Co. (46 Mo. 211), II, 504 

166. The owner of a vessel, abandoned as a total loss, is not bound to 

receive her from the underwriters if there is any material deficiency in her 
repairs, nor unless she be repaired and returned within a reasonable time. lb. 

166. A policy of marine insurance was issued on merchandise against 

" perils of the sea," " free of particular average only." The vessel was subse- 
quently wrecked, and with the cargo was abandoned by the master in good 
faith ; but the insurers refused to accept the abandonment, and afterward 
recovered from the wreck some of the cargo. Meld^ that, as the loss was total 
to the insured, they were entitled to recover on the policy. 1870. WaU&rstein 
V. Colombian Insurance Co. (44 N. Y. 204), IV, 664. 

167. Ziom — whMA is maiuraro pf damage. In an action on apolicy of marine 
insurance issued upon a cargo of com, it appeared that only a portion of the 
com was damaged. Held, (1) that, by the terms of the policy, loss, if any, 
being ** payable to the Bank of Montreal in funds current in the city of New 
York," the premium on gold should not be allowed in estimating the amount 
to be paid by the insurers ; (2) that the measure of damages, in such cases, is 
not the difference between the market value of sound and damaged com, but 
such a proportion of the valuation fixed in the policy as the difference between 
the market value of sound and damaged com bears to the market value of 
sound com ; (8) that charges for surveys, inspection and sale at auction, being 
reasonable, are part of the loss ; and (4) that amounts paid for insurance while 
retaining the cargo in store, and charges for storage, being unreasonable, are 
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not part of the loss. 1870. Lamar Iruuranee Co, y. McOUUhen (54 HI 518), 
V, 162. 

168. In oompatlng a partial loss, returned duties receiyed by the insured 
from the custom-house are not to be deducted from the amount to which the 
insurers are to contribute. 1871. Ccry ▼. BayUton Fire 4b Marine Inturanee 
Co, (107 Mass. 140), IX, 14. 

169. A warranty " that the vessel be commanded bj a captain holding a 
certificate from the American Shipmasters' Association/' means a valid and 
subsisting certificate. 1868. McLoon v. Commercial Imuranee Co, (100 Mass. 
472), 1, 129. 

170. Warrlmty against lading — dunnage A polii^ of insurance upon a 
ship contained the clause : " Warranted not to load more than her registered 
tonnage/' with certain specified articles, including coal. Held, that the war- 
ranty was not broken by taking on board, besides the amount limited as a 
cargo, a quantity of coal as dunnage, that being a suitable article for the pui^ 
pose, and it appearing that it was so used in good faith, and no more than waa 
necessary, even though freight was received for its carriage. 1869. Thmng 
V. Gfreat Weetem Inmranee Co. (108 Mass. 401), IV, 567. 

171. Bursting of boilers. A poli<^ of marine insurance expressly excepted, 
from the perils insured against, '* damage that might be done from the burst- 
ing of boilers/' but provided that only "loss or damage occurring subsequent 
to and in consequence of the bursting of boilers is covered by this policy." 
The boiler Of the vessel burst and she was immediately submerged. Held, 
that, as the vessel was rendered worthless the moment the rents and apertures 
were made, the policy did not cover the loss. 1870. Evans v. The Columbian 
Ineurance Co. (44 N. Y. 146), IV, 650. 

172. Leakage. A policy of marine insurance on champagne wine provided 
that the insurers should not be liable for leakage, unless occasioned by strand- 
ing or collision. Held, that the insurers were exempt from liability for all 
leakage, ordinary or extraordinary, and from whatever cause, whether gradual 
or violent in its operation, except those specified. 1871. Cory v. Boykton Fire 
and Marine Ineuranee Co. (107 Mass. 140), IX, 14. 

173. Dampness — oontaot with sea wator. In a policy of marine insurance 
on champagne wine, valued by the case, it was provided that the insurers 
should not be liable *' for damage or injury to goods by dampness, rust, change 
of flavor, or by being spotted, discolored, musty or mouldy, unless the same be 
caused by actual contact of sea water with the articles damaged, occasioned by 
sea peril." Held, that so far as the sea water came into actual contact with any 
case or package, the insurers were liable for any injury occasioned, either by 
such direct contract or by any heat or dampness thereby generated, but not for 
any injury by dampness, or change of flavor to other packages, no part of 
which came into actual contact with the sea water. lb, 

174. Under the suing and laboring clause in a policy of marine insurance 
the underwriters are liable for a proportion of any reasonable expenses incurred 
in preserving the property from the operation of the perils insured against 
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but not for expenses of ascertaining the amount of the loss, nor for expenses 
of refitting the property for market. 1871. Cory ▼. BoyUion Fire and Marine 
iMuranee Co. (107 Mass. 140), IX, 14. 

175. Freight insurance. A vessel, under a policy of freight insurance, while 
on her voyage was disabled, unloaded her cargo and was laid up for repairs, 
but winter set in and she was unable to proceed on account of the ice, where- 
upon the master voluntarily surrendered the cargo, free of freight, to the 
underwriters of the shippers. Held, that the free surrender was premature 
and that no recovery of freight-money could be had on the cargo thus surren- 
dered. 1871. AUeny.MereaniOe Mutual Ineurance Co, (Ul!^.Y,^^,TV,7W. 

176. Subrogation. Where a loss, partially covered by insui|moe, is occas- 
ioned by a wrong-doer, the insurer, after paying the insurance, is, in a proper 
case, entitled to be subrogated quoad hoc, to the right of the assured against 
the wrong-doer. If the assured sustains a loss beyond the amount of the Insur* 
ance, he has a right to have it satisfied by an action against the wrong-doer. 
And if, in such action, there comes into his hands any sum for which he ought 
to account to the insurer, re-imbursement will, to that extent, be compelled in 
an action by the latter. But the assured will not be required to account for 
more than the surplus remaining in his hands, after satisfying his own excess 
of loss, in full, and expenses incurred, unless the insurer shall have con- 
tributed to, and joined him in the prosecution. 1872. Jfewcomb v. Cineinnaii 
Insurance Co. (23 Ohio St. 882), X, 746. 

177. Action by oomiMmy as assignee of biH of lading. A's property, which 
was insured by B, an insurance company, was lost while being transported 
upon the Mississippi river. A, for the purpose of effecting a settlement with 
B, assigned to the latter the bill of lading and his claim against the owner of 
the vessel occasioning the loss. Held, that B could maintain an action as 
assignee and in his own name against the owner ; and that the unseaworthi- 
ness of the vessel and the doubtful liability of the plaintiffs on the policy 
would not invalidate the assignment or affect the right of plaintiff to recover. 
1871. Rrnie Insurance Co. v. Northweetern Packet Co. (82 Iowa, 228), VII, 188. 

See RsKOYAL of Cause. 

INTEREST. 

1. In action against carrier. In case of loss for which a carrier is found 
liable interest is recoverable upon the value of the property from date of loss. 
1869. Mote v. Chicago, etc., R. B. Co. (27 Iowa, 22), 1, 212. 

2. Administraton will be charged interest in case of unnecessary delay in 
settling the estate ; and compound interest in case Ihey use the funds in private 
specuUtion. 1870. Johnson v. ffedriek (89 Ind. 129), V, 191. 

3. Daring civil war. Interest continues to run in time of civil war on debts 
due from a citizen of one belligerent to a citizen of the other. 1870. Spencer 
V. Brou>&r (82 Tex. 668), V, 254, but see note, 266. 

4. On coupons. Interest, by way of damages, is recoverable upon the over- 
due coupons or interest warrants of railroad bonds, from the time of demand 
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and ref oBal of pajinent. 1864. WhUaker ▼. Bartfcrd, «fo., & J2. Cb. ^ B. I. 
47). V, 547. 

6. Act imposiiig intereit on prior debts ▼oid. An act providing that debts 
not theretofore bearing interest shall bear interest, is Toid so far as it relates 
tp debts contracted before its passage. 1868. Goggam ▼. Tum/^9e€d (1 S. C. 
N. S. 80), VU, 28. 

6. Interest on interest When a promissory note is given, with a Bt^>ala- 
tion that the interest is to be paid annnally or semi-annnally, the mak» is 
chargeable with interest at the like rate upon each deferred payment of inter- 
est, as if he had given a promissory note for the amount of sach interest. By 
this mode of ccmipatation compound interest is not given, but a middle course 
is taken between simple and compound interest. 1873. Bledsoe v. Ifixcn (69 
N.C.89),XII,643. 

See Bills ahd Notes : Baitks aitd BANKCRe ; Pabthiership. 

INTEBNAL REVENUE. 

1. Penalties. Under the United States Statutes of 1862, ch. 119, § 31 , or 1864, 
ch. 173, g 41, an informer cannot sue an internal revenue collector, in a State 
court, for a share of a penalty paid to the collector, unless the penalty has been 
recovered by a judgment of a United States court. If a penalty is paid by 
compromise or agreement, before final judgment, neither of these statutes gives 
an informer any share therein. 1870. Biee v. Thayer (106 Mass. 258). VII, 516. 

2. Uen for. The fixtures and furniture of the tenant of a distillery, upon 
which the United States had a lien, were sold under an execution issued on a 
judgment obtained against him by a creditor in a State court. Mold, that the 
property was not sold subject to the lien, but that the lien was to be first dis- 
charged. The lien of the United States on the proceeds is superior to that 
of the judgment creditor or of the landlord for rent. 1871. Dungan*» Appeal 

(68 Penn. St. 204), VIII, 169. 

See Sale. 

INTERNAL REVENUE STAMPS — .8^ Stamps. 

INTERNATIONAL LAW — Sw Wab. 

INTOXICATING LIQUOR— ^ Jury. 

JAILER — See Escapb. 

JETTISON — iS^ Ship and Shippino. 

JUDGE. 
A judge of probate appointed his wife's brother administrator of an estate 
of which her father was a principal creditor. HM^ that the Judge was 
disqualified by personal interest, and that the appointment was Toid. 1870. 
BtU V. TJuiy&r (105 Mass. 219), VII, 518. 
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JUDICIAL NOTIOt 

1. The statata of another State must be Introduced in evident e ; a court will 
not Uke judicial notice of it. 1870. Hunt t. Johnson (44 N. Y. 27), IV, 681. 

2. Courts will take judicial notice of acts creating municipal corporations. 
1871. PreU v. McDonald (7 Kans. 426), XU, 423 

JUDGMENT. 
I. Op akothsr statb. 
n. Actions on. 

III. Miscellaneous. 

IV. Against icakried woman — Ses Marriage. 
y. In criminal cases — See Criminal law. 

I. Of another state. 

1. A Judgment of another State cannot be impeached hj showing irregu 
laritj in the forms of proceeding, or a non-compliance with some law of the 
State where the judgment was rendered relating thereto, or that the decision 
was erroneous. Jurisdiction confers power to render the judgment, and it will 
be regarded as valid and binding until set aside in the court in wliich it was 
rendered. 1871. Kinnier v. Kinnier (45 N. T. 585), VI, 182. 

2. But the record of such judgment may be contradicted as to the facts 

necessary to give the court jurisdiction, and if it be shown that such facts did 
not exist, the record will be a nullity, notwithstanding it may recite that they 
did exist 1872. Marx ▼. Fore (51 Mo. 69), XI, 482 and note; Hoffman y. Hoff 
man (46 N. Y. 80), VH, 299 ; PeopU v. DaweU (25 Mich. 247). XII, 260. 

3. In a suit brought upon a judgment rendered in another State, the 

record of which showed that the defendant appeared and pleaded therein, 
defendant set up an answer that he was never served with process in the 
original action, did not know of the action, and did not authorize any one to 
appear for him, and that he had a good defense to such action upon the merits. 
EM (Wagner, J., dissenting), that the answer was good. 1872. Marx v. Fore 
(51 Mo. 69), XI, 482, and noU, 485. 

^ Judgments in divorce suits, as in other cases, may be impeached and 

set aside for fraud. 1871. ^donu v. ul({af7M (51 N. H. 888), Xn. 184. 

6. how 6ar concluslTe. The courts of the State in which a judgment of 

a court of another State is sought to be enforced have a right to inquire how far 
the judgment presented may be conclusive in the State in which it was ren- 
dered. And in determining this question the courts of this State will require 
that the whole record of the proceedings be produced under which the judg- 
ment was obtained, in order to show how far it may be conclusive. 1871. 
McLaren db Co, v. KM&r (28 La. An. 80), VIII, 591. 

6. If a judgment of the inferior jurisdiction of another State has been 

appealed and the Supreme Court has pronounced a final judgment thereon, and 
the judgment or demand passed upon is sought to be enforced in this State, 
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the reooTd or prooeedings of the Supreme Court, being the final judgment in 
the cause, is the proper transcript to present to enable the courts of this State 
to ascertain how far it is conclusive in the State where it was rendered, lb. 

7. Although a judgment of a court of another State, between the same 

parties, upon the same cause of action, upon the merits, is conclusive, yet, to 
conclude the parties, it must be a definite judgment on the merits only ; not a 
mere interlocutory order, made upon a special application, and not settling and 
adjudging finally the rights of the parties. 1872. * Brinkley v. Brinkley (50 N. 
Y. 184), X. 480. 

8. Judgment in rem. A judgment, rendered in another State in a proceed- 
ing in rem where the defendant is at the time a resident of this State, and has 
not been served with notice of the pendency of the action, and has not appeared 
therein, has no binding force or effect upon the defendant in personam, so that 
an action can be maintained thereon in this State to recover the amount of 
the judgment. 1871. Melhop v, Doane (81 Iowa, 897), VU, 147. 

9. But where property of a defendant residing in this State, who was 

not personally served and who did not appear, has been seized and sold in satis- 
faction of a judgment rendered in a proceeding of attachment in another State, 
he is concluded from recovering the value thereof in an action in this State 
against the plaintiff in the foreign judgment, unless in a proper case he can 
show that it was procured through fraud. lb, 

n. Actions on. 

10. action on. An action may be midntained on a judgment rendered 

in another State, notwithstanding an appeal from such judgment is pending. 
1870. Taj/lor v. Shew (39 Cal. 586), U, 478. 

11. Plaintiff recovered judgment in Louisiana against the defendant, 

and on this unsatisfied judgment, again recovered judgment in New York. 
After the recovery of the first judgment, the judgment debtor in New York 
made a voluntary conveyance to his son of land owned by him in Texas ; and, 
pending the suit in New York, the son, without consideration, conveyed said 
land to a stranger charged with notice of all the facts. All of the parties were 
non-residents. This action was commenced on the New York judgment by 
attachment, to set aside the conveyance and to subject the lands to the payment 
of the claim. Held, that the action was properly brought, and that the plain- 
tiff could maintain the action without first recovering judgment upon such 
demands in an independent action brought in a court of this State. 1870. 
Ward V. MeKemne (88 Tex. 297), VII. 261. 

12. -; — bar to action on same demand. Plaintiff had a valid, unsatisfied 
judgment in another State, which defendant had not attempted to avoid. He 
sued on the original demand, and defendant plead the judgment in bar. 
Held, that the plaintiff could not recover. 1870. Henderson v. Staniford (105 
Mass. 504), VII, 551. 

13. To an action on a Judgment, accord and satisfaction is a good defense 
1872. aaoage v. Everman (7a Penn. St. 815), X, 676. 
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IIL MlSCELIiAl^BOUB. 

14. A Judgment againit an adminlitrator, in the form that " plaintiff have 
and recover from the defendant's administrator" the sum adjudged, is sulfi- 
dent, although the better mode would be to have added the words, ** to be 
levied of the goods and chattels of his intestate, in his hands to be adminis- 
tered." 1870. Quice v. SeOwi (48 Miss. 62), V, 476. 

16. Non obatante Terediota Where a general verdict is rendered for plain- 
tiffs, accompanied with special findings to interrogatories, which findings are 
inconsistent with any theory upon which the plaintiffs could recover, defend- 
ant is entitled to judgment non obgtatUs f>eredieto, 1871. Snyder v. Eobimon 

(85 Ind. 811), IX, 788. 

See Gold Contract. 

JUDGMENT CREDITOR. 
1. A judgment creditor has no insurable interest in the property of his debtor. 
1869. Orevemeyer v. Southern Insurance Co. (62 Penn. St. 840), 1, 420. 

JURISDICTION. 

1. Oonfllot of. Where the United States court and a state court have a con- 
current jurisdiction, the court first acquiring jurisdiction of any matter retains 
it to the exclusion of the other. 1869. Etnee v. Rav)eon (40 Ga. 856), II, 581. 

2. The unex e rdaad Jmiadlotlon of the United States courts over a question 
does not oust a State court of jurisdiction when the question arises collaterally 
by way of a defense to an action in which the State has jurisdiction of the 
parties and the subject-maUer. 1872. WUkinaon v. Wait (44 Vt. 508), VIII, 891 

3. Oontraot for ooostmction of ▼easels. The enforcement of a lien created 
by State laws for labor performed and materials furnished in building vessels 
belongs exclusively to- State tribunals. 1868. Foster v. The Richard Bueteed 

.(100 Mass. 409), 1, 125. 1870. Sheppardy. Steele(^ IS. Y.SZ), 111, 060. 1870. 
Sinton v. Steamboat Roberts (84 Ind. 448). VII, 229. 

4. for equipment. Where a contract was entered into between a ship- 

ovmer and a ship-chandler, both citizens of the State, for the supply of sails, 
cordage, ropes, etc, for a schooner built and launched in another State, Tield, 
(1) that the contract being for the original equipment of the vessel was not a 
maritime contract, and so not within the admiralty jurisdiction of the federal 
courts ; (2) that though the contract were within the admiralty jurisdiction, 
yet in cases arising upon the lakes, that jurisdiction is not exclusive, but con- 
current with that of the State courts over remedies given by State laws ; (8) 
that the State statute creates a lien upon the vessel in such cases, which may 
be enforced, notwithstanding subsequeut changes of ownership ; (4) that such 
lien attached as soon as the vessel reached this State ; and that all persons 
acquiring a subsequent interest in her, acquire it subject to such lieu ; (5) that 
the act of congress concerning the necessity of registering bills of sale, mort- 
gages, etc., relates to written conveyances only, and contains nothing which 
can defeat liens under the State laws. 1870. Thorsen v. Schooner J, B, Martin 
(26 Wis. 488), VH. 91, and note, 96. 



Digitized by 



Google 



220 JUEISDICTION. 

6. repairs. An attachment was issued against a yessel navigating the 

Yazoo and Mississippi rivers, to recover for repairs. These rivers were navigable 
by vessels of ten tons burden and upward from the sea ; the vessel was a steam* 
boat owned and having her " home port " in Mississippi. Held, that the vessel 
was within the maritime jurisdiction of the United States; that the Btate 
courts had no jurisdiction of the subject-matter, and could noti>e invested with 
such jurisdiction by the legislature of the State. 1869. Deverv. SteambocU 
Hope (42 Miss. 715). II, 648. 

6. A proceeding by attachment or provisional seizure, when taken out 

against a vessel belonging to a port of one State, while lying in a port of 
another State, to enforce a claim for repairs and materials furnished at the 
latter port is a proceeding in rem or in admiralty, and the State courts are 
without jurisdiction, notwithstanding an act of the legislature authorizing such 
a proceeding. But in such a case, where the master has also been personally 
cited and is sought to be made liable in his individual capacity, the State 
courts, although without jurisdiction to proceed in rem by provisional seizure, 
have jurisdiction of personal action. 1871. Southern Dry Dock Co, v. BUam- 
boat J. D. Perry, Captain Baird and Owiwre (38 La. An, 89), VIII, 586. 

7. BCaxltima demand — wharfage. A demand for wharfage is a maritime 
demand cognizable in the courts of admiralty, and a State statute attempting 
to confer jurisdiction upon a State court, by proceedings in rem therefor, is 
void. 1871. Brookman v. HammiU (48 N. T. 554), HI, 781. 

8. In an action at law upon a bill of lading, to recover for the loss of prop- 
erty caused by a vessel navigating the Mississippi river, held, that the State 
court had jurisdiction. 1871. Home Inturanee Company v. The Northwegtem 
Packet Company (82 Iowa, 228), VII, 188. 

9. Bftaritime tort A proceeding in rem against a vessel for the recovery of 
damages for a maritime tort can be enforced only by the courts of the United 
Stetes. 1870. r<n«n^ v. /S^ Prince JSoj^oZ (22 La. An. 888), II, 781. 

10. Jnxisdiotion of State courts of actions for personal injuries on bays 
and arms of the sea. In a suit by an administrator brought under a statute 
of the State to recover for the loss of life of his intestate, caused by being run 
over by defendant's steamboat in Narragansett bay, where the defendant con- 
tended that the jurisdiction of the State court depended entirely on the saving 
clause in the act of congress, 1789, chap. 20 §9, saving to suitors a common- 
law remedy, and that this being a right of action given by statute, and not 
existing at common law, was not within that saving clause ; held, that the 
intention of the saving clause was to have a remedy or right of action in those 
courts which proceed according to the course of common law as distinguished 
from admiralty proceedings, and that the action was maintainable in the State 
courts. 1869. Chase v. The American Steamboat Co, (9 B. L 419), XI, 274 ; 
affirmed, 16 Wall. 522. 

11. Oontraots as to patents. A State court has jurisdiction of an equitable 
action on a bond conditional upon the validity of a patent. 1872. liiddlebrook 
v. BroadbmU (47 N. Y. 448), VII, 457. 
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12. Also, to compel performance of an agreement to assign a patent. 

1871. Binnejf ▼. Annan (107 Mass. 94), IX, 10. 

13. Also, of an action to rescind a contract for the sale of a patent 

right, brought on the groond of the false and fraudulent representations of the 
vendor as to its value. 1871. Page v. Diek&rdon (28 Wis. 694), IX, 582. 

14. Bankruptcy. An assignee in bankruptcy may sue or be sued in the Stat^ 
courts, on daims for or against the bankruptcy estate. 1878. CogdeU v. Ezum 
(69 N. 0. 464), XII, 657. 

16. A State court has no jurisdiction of a suit by an assignee in bank- 
ruptcy, to set aside a fraudulent conveyanoe. 1872. Ve<frhie$ v. Fritbie (25 
Mich. 476), XII, 291. 

16. An action by an assignee is bankruptcy, under section 85 of the 

bankrupt law, to recover the value of goods transferred to defendants by the 
bankrupt in fraud of the provisions of said act, is penal in its character, and 
will not be entertained by the State courts. 1878. Brigham v. Clc^n{Sl 
Wis. 607), XI, 623. 

17. In an action brought in a State court, by an assignee in bankruptcy 

to obtain control of certain property of the bankrupt alleged to have been 
fraudulently conveyed by \dm,held, that the State courts had concurrent juris- 
diction with the federal courts to make a degree of title and possession of the 
property sued for. 1869. Bowie v. BaU (7 Bush. Ky. 66), III, 288. 

181 Naturalization. A court having original jurisdiction of some actions 
cognizable by the courts of law under what is known as the '* common law of 
England," has " common-law jurisdiction" within the meaning of the act of 
congress relative to the naturalization of foreigners. 1870. Matter cf Conner 
(39 Cal. 98), II, 427. 

19. A court in which the justice is the recording officer is not a court 

having a clerk within the meaning of the act of congress, and has, therefore, 
no jurisdiction over applications for naturalization. 1870. State y, Whittemore 
(50 N. H. 245), IX, 196. 

20. RemoTal of oausa. State courts have jurisdiction to hear an appeal 
from an order removing a cause from a State to a federal court, under the act of 
congress of.March 2, 1867. 1869. Akerleif v. Vilas (24 Wis. 165), 1, 166. 

21. D«t«nlion in the military aenrioe. The State courts have authority 
to inquire, upon a writ of habeas corpus, into the cause of detention of any 
prisoner held within the State by a military officer of the United States, and 
to order his discharge. 1870. In re Tarble (25 Wis. 390), lU, 85. 

22. A minor, under the age of eighteen, enlisted, declaring himself over 
eighteen years of age, but not swearing to the statement, and subsequently 
escaped, and was arrested as a deserter. On petition of the father of the 
recruit, a writ of habeas corpus was issued from a State court, and the prisoner 
discharged. HM, tliat the State court had jurisdiction. (Dixon, C. J., dis- 
senting). 1870. lb. 



Digitized by 



Google 



222 JUfilSDIOTION. 

23. Mandamtui from United Statoi againit lapearvlion. T. recovered judg- 
ment in the United States court upon coupon bonds of certain railroad stock 
issued by the county of L., the defense, that the supervisors had been enjoined 
by the State court from levyinfi: taxes to pay such bonds, being held insufficient. 
T. afterward procured a mandamus from the United States court, compelling 
the supervisors to levy a tax to pay his judgment, which the supervisors 
refused to do, because they had been enjoined by the State court, whereupon 
an attachment was issued by the United States court against them and they 
were arrested by the marshal. They were brought before the State court by 
writ of liabeM eorpus. Held, that the United States court had jurisdiction of 
the proceedings by mandamus, and that they must be remanded to the custody 
of the marshal. (Bbok, J., dissented). 1869. Ex parte ffolman (^ Iowa, ^, 
IV, 159. 

24. Where Joxisdiotlon is obtained by frand. Where, for the purpose of 
obtaining jurisdiction of the person, a resident of the State is induced by false 
representations to go to another State, where he is served with a summons. 
Held, (1) that the jurisdiction so acquired by the foreign tribunal is fraudulently 
obtained ; and that that fact constitutes a good defense to an action, brought In 
this State, upon a judgment rendered by it ; (2) that the defendant is guilty 
of no laches in failing to appear in the action in which such judgment was 
rendered for the purpose of moving to dismiss the proceedings on the ground 
of the fraud ; but that the defense of fraud in acquiring jurisdiction is properly 
interposed when, for the first time, the judgment is made a legal demand against 
him. 1871.^ DurUap v. Oody (81 Iowa, 260), VII, 129, and note, 186. 

26. Oourts have no power to enforce dlsoretionary power. The board 
of commissioners of a county, in pursuance of an act of the legislature, ordered 
that bonds of their county be issued for a loan to raise funds for building 
county buildings. In an action for a perpetual injunction against such acts, 
Jield, (1) that the board of commissioners was a court of inferior and limited 
jurisdiction ; (2) that, where statutory powers are conferred on such a tribunal, 
and a mode of executing such powers is prescribed, the mode prescribed must 
be strictly pursued or the acts of such court will be coram non judice and 
void ; (8) that, where such court has been intrusted with the exercise of dis- 
cretionary powers, no court possesses the power to interfere with or control 
such discretion, if the acts done are within the power conferred, and have been 
performed in good faith. 1870. English v. amock (84 Ind. 115), VII, 215. 

26. To recover duties imposed on articles after contract of sale. An 
action by a vendor under act of congress of 1864, ch. 178, § 94 (18th U. S. Stat 
at Large, 269), to recover the amount of taxes on the articles sold, hdd, that 
the State court had jurisdiction. 1869. Ammidown v. Freekmd (101 Mass. 
308), in, 859. 

27. The domicile of a deceased person is the place of primary and exclu- 
sive jurisdiction in the settlement of his estate. 1871. Leonard v. P%itnam 
(51 N. H. 247), Xn, 106. 

See Cbiminal Law ; Eoolbbiastical Law ; Injttnction. 
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JURY. 

1. On a motion for a n«w trial, the evidence of a jaror as to the motives and 
inflaences which aifected their deliberations is inadmissible. Bat a jurTman 
may testify to any fact bearing apon the question of the existence of any extra- 
neous influence, although not as to how far that influence operated upon his 
mind. 8o a juryman may testify in denial or explanation of acts or declara- 
tions outside of the jury room, where evidence of such acts has been given as 
ground for a new trial. 1871. Woodward v. LsaniU (107 Mass. 458), IX, 49. 

2. The dxinking of Intozioating Uqaon by Jnxora after they have retired to 
consider their verdict is such misconduct as will cause the verdict to be set 
aside. 1869. Ryari v. Harrow (27 Iowa, 494), I, 802. 

3. In a trial for murder, after the jury were charged and put In the 

care of a bailiff, the bailiff, with two of them, went to a liquor and billiard 
saloon, where other persons were drinking and playing billiards, and the bailiff 
procured fur each of them a drink of brandy, ginger wine, nutmeg and sugar, 
which they drank, and which was paid for by one of them. The evidence 
showed that the bailiff asked the saloon-keeper if he couid not fit up something 
for said jurors for the diarrhcea, but it does not appear where the other jurors 
were at the time when the two with the bailiff were in the saloon. There was 
no attempt to show that the jurors were really suffering from diarrhcea, how 
much liquor they drank, what effect it had upon their fitness to deliberate on 
the case, or in any other way to break the force of the showing made by the 
defendant. The jury brought in a verdict of murder in the first degree. Held^ 
that this was such misconduct in the jurors as to require the setting aside of 
the verdict, and the granting of a new trial. 1871. Dams v. The State (85 
Ind. 496), IX, 760, and note, 764 

4. The fact that a juror, in a prosecution for homicide, during the prog- 

ress of the trial used intoxicating liquor, combined with other curative agents, 
as a medicine, without medical advice, will not vitiate the verdict in the absence 
of any showing that it was so used without the knowledge of the prisoner or 
his counsel, or that its effects were intoxicating. 1871. State v. Morphy (88 
Iowa, 270). XI, 122. 

6. A deed offered In efvidenoe to prove the plaintiff's title is competent for 
the consideration of the jury, and may be taken to their room with such other 
documentary evidence as is ordinarily committed to the custody of a jury, not- 
withstanding the deed contains conditions and reservations not binding upon 
the defendant ; the jury being instructed that the deed is only competent to 
prove the plaintiff's title to the premises, and is not to be considered at all upon 
any other point. 1869. Moore v. Daoie (49 N. H. 46), VI, 460. 

6. Instmotions. Where, after a jury have retired to consider their verdict, 
they again came into open court and, at their request, there received additional 
instructions in the absence of the defendant and his counsel ; hdd, (1) that such 
Instruction was not a privy instruction or communication to the jury ; (2) that 
the giving of notice to absent counsel or suitors, before proceeding in causes 
In which they are interested, is a matter of grace or fkvor on the part of the 
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oooit, and not a legal obligation or duty. 1870. Ckapmanw. Ths Chkagoamd 
NorthtoetUm BaOwa^ Ccmpanif (26 Wis. 295), VII, 81. 

7. PoiUiif. After a sealed rerdict was returned, but before it was opened, 
one of the jnrj became insane. The court received the verdict in the presence 
of the rest of the jnrj, and denied a reqaeet to hare them polled. HM^ emn*, 
and that a temre de now shoold be granted. 1873. JfcrveU t. I>e9al (50 Mo. 
272), H, 418. 

8» Oontral of Twrdiot Ajorj, having agreed npon a Terdict, reduced it to 
writing, sealed it, and separated. When prodaced in court, the next morning, 
it was for the plaintiff, for $6,000, and was entered apon the minutes of the 
court. On the polling of the jury, they failed to agree, and were directed by 
the court to retire to their room. The jury, having retired, returned for instruc- 
tions as to whether they could increase their verdict. Being instructed that 
they might decide upon any verdict to which they all agreed, they brought in 
a verdict for the plaintiff for $7,000. ROd, no error. Until the polling of the 
jury takes place, and the assent of the jurors, either express or tacit, is given 
to the verdict, and the jury is dismissed, and has become no more a jury in the 
case, the verdict is, within certain limits, in the power of the jury, and, to a 
certain extent, within the direction of the court. 1878. Warner v. The New 
Terk Central BaOrcad Company (52 N. Y. 487), ZI, 724. 

9. Qrand Jury. A judge has no right to require a grand jury to have the 
witnesses on the part of the State examined publicly. 1878. State v. Branch 
(68N. C.186),XII.688. 

See CoHSTiTunoHAL Law ; Cbucikal Law. 

JUBT TRIAL — Sse Cokstitutiohal Law ; Rkfrbbkcb. 

JUSTICE OP THB PEACK 
A justice of the peace is not liable to an action for erroneously refusing to 
grant an appeal, such refusal being a judidal act. 1870. Jordan v. Bdneon 
(40 N. H. 199), VI, 508, and note, 518. 

LABOR. 
Under law making ten hours a day's work. See Contract. 

LANDLORD AND TENANT. 

1. A oorenant for quiet enjoyment is implied in every mutual contract for 
the leasing and demise of land, by whatever form of words the agreement is 
made. 1870. Jfo<j* v. PoteWw (42 N. Y. 167). 1, 500. 

2. But the covenant, whether expressed or implied, only means that the 

tenant shall not be evicted or disturbed by good title in the possession of the 
demised premises or some part thereof ; it does not mean that the tenant shall 
be guarantied from all molestation or damage from the wrongful acts of stran- 
gers having no righl or title to the demised premises or any part thereof. 1872. 
Moore v. Weber (71 Penn, St 429), X, 708. 
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3. Thus a lease embraced a building, bailt of wood, the sides )>eing only 

lathed aud plastered. Alongside of it was a brick building, built entirely on 
another lot, owned by another person. The owner of the brick building removed 
it, leaving the wooden building unprotected from the weather, on that side, in 
consequence of which, the lessee's goods and stock in trade were injured. Hsld, 
that the tenant had no right of action against the landlord for permitting the 
brick building to be torn down. lb, 

^ DeHandant had for many yean flowed plafaUfPi land by a dam, paying 
an annual compensation therefor. In an action to reoover damages for such 
flowage, hetd^ that relation of landlord and tenant existed between the parties, 
and that plaintiff could not recover beyond the amount of the yearly compen- 
sation, without having given notice to quit. 1878. MorriU v. Mackman (24 
Mich. 879), IX, 124. 

6. A landlord erected, without the tenanfii oonaent, a new building in the 
back yard, against the demised house, whereby two of the rooms, previously 
used as kitchen and bedroom, were made unfit for those purposes, and were, 
by reason of that unfitness, abandoned by the tenant, HM an eviction, so as 
to efilect a suspension of the rent. 1870. Boyce v. Guggenheim (106 Mass. 
201), VIU. 822. 

6* Duty of landlord as to repahnk Plaintiff occupied the lower portion of 
a house and another tenant the upper portion. The roof and upper story hav- 
ing been destroyed by fire, in an action by plaintiff against the landlord, the 
judged charged the jury that it was the landlord's duty to proceed with dili- 
gence, after the fire, to put on the roof, and that he was liable for damages to 
plaintiff caused by delay. HM, drror, there being no express covenant to 
repair, and the maxim, eic iUer$ tuo, etc., not applying. 1871. Doupe v. GfetUn 
(4« N. Y. 119), VI, 47. 

7. A oorenant by a lessor to erect a bollding on the leased premises does not 
by implication impose upon him an obligation to re-build in case of the destruc- 
tion of the building by fire during the term of the lease ; nor does the destruc- 
tion of the building and the refusal of the lessor to build relieve the lessee 
from his agreement to pay rent. 1870. CoweU v LunUey (89 Cal. 151), II, 480. 

8. liability of landlord for negligant repairs. A landlord, being solicited 
by his tenant to have an out-house repaired, gratuitously undertook to make 
the repairs, and negligently and unskill fully performed the work, whereby 
the tenant's wife was subsequently injured. HM, that the landlord was 
liable for the ii^ury. 1870. GUI v. Middieton (105 Mass. 477), VII, 548. 

9. liability of landlord for injuries occasioned by the leased premises. 

A landlord is liable for injuries occasioned by ice and snow falling from the 
roof of the demised premises, although the building was occupied by tenants 
who had covenanted to keep the premises in repair, where it does not appear that 
the roof was under the control of the tenants. 1869. Shipiey v. I\fty Aeao. 
eiatee (101 Mass. 251), UI, 846; OMpley v. F\fty A$eociaUe (106 Mass. 194> 
VIU, 818. 
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10. Where there la no proTiskm hi a leue m regmrd to uijariee, it is 

the daty of the pereoD having eontrol of the piemlees to keep a ecatUe ia the 
sidewalk in repair ; and the owner of the premisee will not be liable to aa 
injured partj for neglect to keep the Seattle in repair if it was in good oondi- 
tion when possenkm was giTon nnder the lease. 1870. FUher r. TkirktU 
(21 Mich. 1). IV, 483. 

11. Defendant, owner of a bnildiiig, rented the lower storf to plaintiff 

and the apper stories to oiher taaanta. There was, in the af^^er part, a water- 
closet to which all the tenants had aoeees, and which, thongh properlj oon- 
stnicted. had become ont of order br reason of the negllgenee of the tenants, 
of whidi UiCt defendant had notiee. BM, that defendant was liaUe for 
damages occasioned to plaintiff's goods bj reason of the orerilow of said closet. 

1871. ManhaU y. Cohen {UQ^ 489), IX, 170. 

12. Plaintiff fell throngh the eoToring of a coal hole in the sidewalk. 

Defendant was the lessee of the premises to whioh the coal hole was appnr- 
tenant. The injury occnrred by r ea s on of the imprc^r oonstmetion of the 
<A>Tering. Held, that defendant was liable, separately, or jointly with the 
leMor, and that no proof of notice of the defect to the lessee was necessary. 

1872. irm'fM T. ir<wd (51 N.Y. 224), X, 608. 

13. Whsre pr ops tty has been leased sabssqpMttt to mmmeMoa ai a moxU 
gage thereon, the mortgagee, on entry for condition broken, may treat the tenant 
as a trespasser, and bring ejectment, eren without notice ; bat if the mortgagee 
receives rent from the tenant the relatioii of landlord or tenant wHl be 
thereby created between them. The mere receipt of rent, howerM', will not 
revive the tenancy for the entire unexpired term of the lease, bnt only from 
year to year. 1871. Garttide v. Outlet (58 HI. 210), XI, 59. 

14. Oovenant Jn lease — appraisement. Where a lessor and lessee of lauds 
covenanted in the lease that, at the expiration of the temi, the valoe of the 
baildings erected on the premises by the lessee should be appraised by apprais- 
ers and paid by the lessor. BM, that the right of the lessee to recover for the 
value of the baildings was not entirely dependent upon the making of the 
appnUsement, bat that, nevertheless, he was bound to do all that was reason- 
ably in his power to procure the stipulated appraisement ; also, that, in case 
the appraisers first selected failed to agree, the leasee must use all reasonable 
efforts in order to secure other appraisers ; and that whether he has done so is 
a question for the jury. 1868. Mood v. HaH$hom (100 Mass. 117). 1, 89. 

16. Removal of baHdings erected by tenant. A tenant erected buildings 
which he had a right to remove under the lease, subsequently he took a new 
lease, without reservation or mention of claim to the buildings ; the landlord 
then conveyed the premises to L. ; whereupon the tenant removed the build- 
ings. In an action by L. against his grantor for breach of covenant of seisin 
and quiet enjoyment, heldy (1) that the tenant's right to remove the buildings 
terminated with the acceptance of the new lease ; and (2) that the removal 
being without legal right, the remedy of L. was against the tenant and not the 
Undlord. 1871. Loughran v. Rou (45 N. Y. 792), VI, 178. 
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16. Option to oontinne. A lessee, in possession of premises under a lease 
** for the term of one year, with the privilege of having the same three yearn, 
at the option of the lessee/' wherein he covenants " at the end of said term, to 
deliver np quiet and peaceable possession of said premises/' signifies his elec- 
tion to hold for three years by simply remaining in possession after the expi- 
ration of the first year, and is not bound to give notice to the lessor. 1870. 
DeUuhman v. B&rry (20 Mich. 293), IV, 892. 

17. If a tenant for one or more yean holds over, after the expiration of his 
term, the owner of the premises may treat him either as a trespasser or as a 
tenant for another year, upon the terms of the prior lease, so far as applicable ; 
and the right of the lessor to elect to continue the tenancy is not affected by 
the fact that the tenant has refused to renew the lease, and has given the 
lessor notice that he has hired other premises. 1878. Schuyler v. dmUh 
(51 N. Y. 809). X, 609. 

18. Notioe to tennlnate tenancy. Defendant hired of plaintiff a store for 
one year, from June 1, 1868, for a certain annual rent, payable quarterly, and 
the taxes. In May, 1869, defendant told plaintiff that he was looking for* 
another store, but would like to remain, after the year, " at the same rate," 
either party to terminate the tenancy by one month's notice, in writing. Plain- 
tiff assented. On June 1, 1869, defendant sent to plaintiff a notice, in writing, 
that he should " leave the store on July 1." The plaintiff being absent the 
notice was put in his office letter-box, where he found it the next day. In an 
action for a quarter's rent, and the taxes for 1869, As/d, (1) that the notice, 
under the agreement, need not expire at the end of the quarter, but might be 
given at any time during the tenancy ; (2) that the notice took effect only from 
the time when the plaintiff received it, and on July 2 ; (8) that defendant was 
liable to pay only such a proportional part of the annual rent and taxes as a 
month and two days bore to a twelve-month. 1871. May v. Ric$ (108 Mass. 150), 
XI, 328. 

19. Where tenant holds mortgage on leased premises. Where a tenant has 
a mortgage on the leased premises conditioned for the payment of a sum of 
money, on the day of the expiration of the leaae, and the mortgage is not paid 
when due, the tenant may make title under his mortgage, without first yielding 
and surrendering the possession to the lessor and a subsequent tender by the 
mortgagor, will not terminate the tenant's estate. 1869. 8hiM9 v. Lo§ear 
(84 N. J. 496), lU, 256. 

20. Right of landlord to re-enter. When a tenancy has be^n legally termi- 
nated, the landlord may enter peaceably upon the premises ; and, having 00 
entered, he may remove the tenant therefrom, using such force as would sus- 
tain a plea of fnoUU&r manus impoitUt, and he may remove the tenant's goods 
if the tenant, after sufficient opportunity, neglects to do so, using due care and 
caution in their removal, and depositing them in a near and convenient place. 
And if, under such circumstances, the landlord bursts open a door, which the 
wife of the tenant has wrongfully fastened, removes the doors and windows, 
which make it uncomfortable for her to remain, and brings a dog into the 
house which, by barking, annoys her, such acts do not constitute an assault. 
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228 LANDLORD AND TENANT — LETTERS. 

Acts which embamas and distrefls do not oonstUnte, although they may aggra 
Tate an assault. 1871. SUanu and u>if€ v. 8ampmm (50 Me. 068), VIII, 442. 

21. Right of landlord entitled to possession, to enter bj force a^ 

remove the tenant. Cases considered arff%t&ndo. 1871. SterUng t. Wttrde^ 
(51N.H.217),XU,80. 

LARCENT — Ss0 Crdokal Law. 

LAW OF DOMICILB— Ss^Mabriaos. 

LEASE — 8ee LAKiyLORD abd Tenakt. - 

LEaACr — iSbtf Will. 

LEGAL TENDER ACT. 

In 1870 the legislature of Vermont authorized the State treasurer to pay, in 
gold coin, bonds issued before the passage of the " legal tender" act of cong^ress, 
and due in 1871. Subsequently, the Supreme Court of the United States 
decided that the legal tender act applied to debts contracted before as well as 
after its passage ; and the State treasurer refused to pay the bonds In gold coin. 
SMt that the payment of the bonds in gold could not be enforced. 1872. 
SOoffg T. Page (44 Vt. 856), VIH, 888. 

LEGISLATIVE INVESTIGATION. 

PrivUegei ofwUnesseB on — 8m Witness. 

LBQI8LATIVB POWER 

1. The rsgulatioii of the keeping of dogs is within the police power of ^the 
legislature. 1868. BUUr ▼. Forehand (100 Mass. 136), I, 94. 

2. Neither a legislature nor a constitutional convention has power to grant 
new trials. 1878. Latoeon ▼. Jeffries (47 Miss. 686), XII, 842. 

3. Legislative power defined. 1871. ComW of Leavenworth v. JHUer (7 
Kans. 479), XU, 425. 

See Constitutional Law; Statutes, 

LEGISLATION. 
I. Validity of — See Constitutional Law. 
IL Return of bills by governob — See Constitutional Law. 
in. CoNSTBUOPnoN ow—8ee Statutes. 

LETTERS. 
L Prbsxtmftion from mailing. 
II. Contracts by — See Contracts. 
m. Aomissibility en bvtdence — See Ev ideno b. 

I. Presumption from mailing. 
1. Mafling a tottor, addressed to a merchant at his place of business, is prima 
ftteie eyidmce that it reached its destination pubject to rebuttal by him. 
1870. Huntley ▼. Wmi&r (106 Mass. 891), VII, 586. 
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2. There is no presumption of law that a letter mailed to one, at the place 
he usually receivee his letters, was received by him. 1871. F%r$t Nat, Bank 
y. McManigle (69 Penn. St. 156), VIII, 286. 

LEX LOCI. 

1. As to oontraots. Li an action on a contract made in another State, the 
law of that State relative thereto will, in the absence of proof to the contrary, 
be presumed to be the same as the law of the former. 1871. BHU v. Wilker 
<41 Ga. 449), V, 640. 

2. The lex loci contractus governs as to the obligations of a contract ; the 

lex fori as to the proof. 1869. Downer v. Ohes^ough (86 Conn. 89), IV, 29. 

3. The effect of a conveyance made in New York of lands In West 

Virginia is to be determined by the law of West Virg^ia ; but a contract, also 
made in New York, between citizens of that State, for the loan of money, to 
secure the payment of which such conveyance was executed, is to be governed, 
as to its nature, construction and validity, by the laws of New York. 1870. 
Klinck V. Price (4 W. Va. 4), VI, 268. 

4. Where goods are lost by a oarrier in transitu from one State to another, 
the lex looi^ where the loss occurs, governs the rights of the parties. 1871. 
Orap V. Jackson (51 N. H. 9), XH, 1 ; Barter v. Wheeler (48 N. H. 9), VI, 4B4 ; 
but see as to passengers. Dyke v. Brie Ry Co, (45 N. Y. 118), VI, 48. 

5. Difltribation of personal estate. A resident of Maryland bequeathed a 
portion of his personal estate to his daughter, who was married, and a resident 
of Kentucky ; but, before the distribution of the estate, the daughter died 
intestate, leaving her husband and two children surviving. After the distribo 
tion of the estate, the husband claimed the deceased wife's distributive share. 
Held, that the disposition of her share was governed by the law of Kentucky 
(that being her domicile), and that, accordingly , the husband was entitled to h«r 
entire distributive share. 1870. Noonan v. Kemp (84 Md. 78), VI, 807. 

See Contracts. 

LIBBL — iS^ SliAWDER AND LiBBL. 

LICENSE. 

1. A State statute forbid non-residents to sell goods in a city of the State by 
card or sample without taking and paying for a license, tield, not in violation 
of the United States ConsUtution. 1869. Ward v. Btate (81 Md. 279), 1, 50 
reversed, 12 Wall. 418. 

2. To enter upon property ; cases considered. 1871. Sterling v. Warden (51 
N. a 217), XII, 80. 

LIEN. 

I. Of ▼Bin>OR — See Vendor and Purchaser. 
n. Of carreer— /Sm Carrier. 
m. Of Uhitbd States— ^« Internal R eve nu e . 

LIGHT — /8m Basement. 
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230 LIMITATION OF ACTIONS. 

LIMITATION OF ACTIONS. 

L General frinciplbs. 

11. Extension or avoidance op the ldotatioii. 
HL When the limitation commences. 

I. General principles. 

1. The laglBlatare may repeal a statute limiting the time for oommendng 
civil actions, and thns deprive a party of the right to plead the statute as a 
defense. 1871. Bradford v. 8hiive^$ Administrator (18 Pla. 898), VII, 239. 

2. Repeal of statute does not revive xight of action. The law provided 
that all debts and demands against the estate of any testator or intestate, which 
shall not be exhibited within two years after notice given to that effect by the 
execntor or administrator, shall forever afterward be barred. Hsld, that the 
repeal of this statute, after the expiration of the time so limited, did not revive 
the right to prosecute the claim, nor deprive the representative of a deceased 
person of his right to plead the bar, the right of action being extinguished in 
such case. lb, 

3. Oatwe onoe barred cannot be revived* After a cause of action has 
become barred by the statute of limitation, it cannot be revived by statute or 
constitutional amendment. 1870. Oirdtier v. Stephens (1 Heiskell, 280), U, 700. 

4. Laws suspending action on past contracts constitationaL The consd- 
tution of Texas, adopted 1869, contains the following provision : " The stat- 
utes of limitation of civil suits were suspended by the so-called act of secession 
of the 28th of January, 1861, and shall be considered as suspended within this 
State until the acceptance of this constitution by the United States congress." 
ffM, that this provision is not to be regarded as an ^ post facto law, nor as a 
law impairing the obligation of contracts, and that it is not in conflict with the 
constitution of the United States. 1870. Bendery. OrcMford (88 Tex. 745), 
Vn,270. 

6. Parol promise not to plead. A parol promise by defendant not to plead 
the statute of limitation if plaintiff will allow him further time on a claim 
that is nearly outlawed, does not estop the defendant from setting up the 
statute in a suit brought upon that claim. Such promise, not being in writing. 
Is not under the Code such an acknowledgment of indebtedness as will relieve 
the note from the operation of the statute of limitation. 1870. Shapley v. 
AbbaU (42 N. Y. 448), I. 548. 

6. ' A party may waive the benefit of a statute founded in public policy, 

by omitting to set up the defense of the statute, but he cannot make a valid 
promise in advance to waive the benefit of such statute. i&. 

7. IfCX fori governs. In an action on a promissory note given in Arkansas 
the defendant alleged that the action was barred by the statute of limitation 
of that State. Held, that the lex fori and not the le» loci contractus was to 
govern. 1870. Cc^rson v. Hunter (46 Mo. 467), II, 529. 

8. Does not run against the State. A statute of limitations does not run 
against the State in the absence of express legislative enactment. 1870. 
Orane v. Reeder (21 Mich. 24), IV, 480. 
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9. Where proceedings for the conteBt ol a will are commenced within the 
Btatntory period of limitation, although only part of the persons interested are 
made parties thereto, the right of action is saved as to all who are ultimately 
made parties, notwithstanding some of them are not brought into the case 
until after the period of limitation has expired. The plaintiJFin such a case 
cannoi, by dismissing his petition, put an end to the proceeding, where either 
of the defendants filed a cross-petition before the period of limitation had 
expired, or the original petition was dismissed. 1670. Brctdfard v. Andretos 
(20 Ohio St 208), V, 646. 

XL Extension ob a-yoidancb of thb limitation. 

10. To repel the statate of UmitatioiiB there must be such facts and drcum. 
stances as show that the debtor recognized a present subsisting liability, and 
manifested an intention to assume or renew the obligation. 1871. Simonton 
V. Clark (65 N. a 625), VI, 762. 

Irl. Defendant wrote a letter to plaintiff stating that he had a certain 

sum of money and proposed giying it to his creditors for equal distribution, 
provided they would release him from all obligations ; and that he extended 
the propoeition to plaintiff for his decision. ^The offer was not accepted. ^M, 
that the letter did not constitute such an acknowledgment or promise as would 
remoye the bar of the statute of limitaiions. 1870. Ohamben t. Bubeif 
(47 Mo. 99), IV. 818. 

12. Daring oivil war. The statute of limitations barring the right to sue 
does not run during time of dvil war, where the courts are not open to suitors. 
1870. ftip«r<<mv. ifor«m (4 W.Va.l«8), VI, 270. 

13. The act of the legislature of West Virginia, passed February 27, 

1866, declaring that the period from April 17, 1861, to the date of the passage 
of the act, shall not be counted in computing the time under any statute of 
limitations, is constitutional. lb, 

14. The statute of limitations was suspended in Alabama between 

January 11, 1861, and September 21, 1866, that being the period during which 
the civil courts were virtually closed on account of the rebellion. 1870. 
Coleman v Holmes (44 Ala. 124), IV, 121. 

15. In an action by a citiien of Louisiana against a citizen of Indiana, 

where the statute of limitations was pleaded as a defense, held, that the run- 
ning of the statute was suspended during the civil war of the rebellion, which, 
for the purpose of determining the period to be excluded from the operation 
of the statute, must be considered to have commenced on the 16th day of 
August. 1861, and to have ended on the 20th day of August, 1866, according to 
the respective proclamations of Presidents Lincoln and Johnson. 1871. 
Perkine v. Rog&re (85 Ind. 124), IX, 689, and note, 676. 

16. The courts of a county of Missouri were closed for a time in conse- 

quenoe of the rebellion. Held, that the statute of limitations did not cease to 
run for the time as to a promissory note nuule in the county. 1878. MeKimie 
r. Hm (51 Mo. 808), XI, 460. 
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17. Piiomise to pay in Oonfoderate money. A promiBBOiy note, barred hj 
the statute of limitations, is not revived by an offer to pay in Confederate car. 
rency or bank bUlg. 1871. Simonton v. Clark (65 N. C. 525), VI. 752. 

18. Whera one of two Joint adminiftratom has an acconnt against his intes- 
tate which was barred by the statute of limitations before the death of the 
intestate, the bar will nDt be removed, and the debt revived by the sti^ment 
or admission of his co-administrator that the account is correct 1871. 8eig v. 
Aeard'8 Executor (21 Gratt. Va. 865), VIII. 605. 

19. Partnership note — admission of one partner. In an action on a part- 
nership promissory Dote, held, that admissions of one of the makers after 
the dissolution of the partnership, but before the statute of limitation had run, 
would remove the bar of the statute aa to all the makers. 1869. BeardsUy v. 
EaU (86 Conn. 270), IV, 74 

20. Joint debtors. A payment on account, or an acknowledgment, by one of 
two or more joint debtors, will not take the case out of the statute as to the 
others. 1872. ^«^ v. .SS^^^ire^ (71 Penn. St. 208), X, 694. 

21. In an action of assumpsit against the four makers of a Joint note 

payable by installments, one of which had become due within six years, two 
of the defendants pleaded the statute of limitations, and there was proof of an 
acknowledgment by one as to the whole. There was a verdict for the plain- 
tiff for the whole amount, ^ icft $692 whereof, and no more, two of the defend- 
ants, D. & H., are liable." UM, that a j udgment for the plaintiff on the verdict 
was not erroneous. Ih, 

22. Payinent by maker of note — eflEsot as to sorely. It seems, that a pay- 
meut by the principal maker of a promissory note, before the statute of limita> 
tions has completed a bar, will not prevent.the completion of the bar as to a 
co-maker who is a surety. 1871. Enight v. OUmsfUt (45 Ala. 89), VI, 693. 

23. Borden of prooC In an action on a promissory note made by three per- 
sons against one of the makers who pleads the statute of limitations, and the 
plaintiff seeks to avoid the bar of the statute by a payment indorsed on the 
note before the bar was complete, the burden is upon him to prove that the pay- 
ment was made by the defendant before the cause of action was barred. Such 
an indorsement is not, of itself, conclusive evidence to prove either by whom, 
or when, payment was made. lb, 

III. When the limitation commences. 

24. The statote of limitations does not oontinoe to ron against the claims 
of creditors of an insolvent debtor after his application for the benefit of the 
insolvent laws, and before an audit and order of the court distributing the 
insolvent's estate. 1869. Matt&r of Leiman (82 Md. 225). Ill, 182. 

26. Non-residents — presenoe within the State. In bar of an action on a 
draft the statute of limitations was pleaded. It appeared that seven years had 
elapsed since the cause of action accrued, and that the defendant was a resident 
of New Jersey, but had done business ten hours each day in New York ever 
since. HM, that if a nan-resident can be allowed any time under the statute 
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9t limitations, it mast amount in tlie aggregate to six years of actual presence 
within the State in order to bar the action. 1871. BenneU v. Cook (48 N. Y. 
«87), III, 727. 

26. On bid at sheriff's sale. Defendant purchased certain premises at a 
sheriff^s sale, but, failing to pay his bid, the premises were re-sold bj the same 
sheriff nearly a year and a half afterward for a less sum. In an action to recover 
the difference between the two bids, held, that the statute of limitations began 
to run from the time of the failure to pay the first bid. 1870. Funk v. Smith 
(66 Penn. St. 27), V, 826. 

27. Against attorney for failure to collect note. An attorney gave a receipt 
for a note which he agreed to collect. In an action to recover for neglecting to 
collect the note, held, that the statute of limitations did not begin to run from 
the date of the receipt, but from a reasonable time afterward for beginning 
proceeding, and that seventeen months was more than a reasonable time. 
1871. RMnet^ Admrs. v. Bvan* (66 Penn. St. 192), V, 864. 

28» Against ▼•ndae. The statute of limitations, barring a suit for specific 
performance, does not begin to run against a vendee in possession of land under 
an executory contract, until the time when, having performed the agreement 
on his part, he might have demanded his deed, and he can rely upon his equity 
under the contract, to defeat an action of ejectment on the part of the vendor. 
1871. Z<wv.Fa<«n*(40Cal.547), VI,624. 

29. Where a person agrees to reward another for senrices by testamentary 
bequests, the statute of limitation does not begin to run against the claim for 
such services until the death of the person. 1870. JtUon v. Gilbert (26 Wis. 
687), VU. 100. 

30. On note payable on demand with intereit The statute of limitatioii 
begins to run from the date of a note payable on demand with interest. 1872. 
Wheeler r.Wamer (47 N. Y. 519). VII. 478. 

31. To reooTer money paid under military orders. A sheriff paid the sur- 
plus of a sale on execution to unother than the person entitled thereto, by order 
of the miliury authorities in Missouri. In an action on the sheriff's bond, ?uld, 
that as the action was not commenced until after the lapse of two years from 
the time when the return showing the sale was made, it was barred by the 
statute of limitations, as enacted by congress in 12 Statute at Large, 757, which 
was applicable alike to causes in the federal and in the State courts. 1871. 
SUtte of Miesouri v. Gattnmler (49 Mo. 17), YIII. 119. 

32. Oomputation of time. A statute provided that eveiy action on a judg- 
ment shall be brought within ten years next after the judgment was entered, 
and not afterward. Judgment was entered March 15, 1859, and an action was 
commenced on it March 15, 1869. ZTeM, tohave been commenced in time. 
1871. Wivrren v. Blade (28 Mich. 1), IX, 70. 

See Attornbtb ; Tax ; Wak. 
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234 LIQUOKS— MALICIOUS PEOSECUTION. 

LIQUORS. • 
L Sale op— iS^ Contracts. 

II. DBINKINa OF BY JURY — 5^tf JURY. 

LITERARY PROPERTT — A'^j Copyright. 
LOCAL IMPROVEMENT — Sctf Asskssmknt; Municipal Corporatioit. 

LOCAL OPTION LAW. 
An act prohibiting the sale of liquors, the operation of which is made depend- 
ent upon a vote of the people in each county, is unconstitutional and yc^d. 
1871. 8UU6 V. Wwr (88 Iowa, 184), XI, 115, and noU, 117.» 

LOST BILL — 5^ Bills and Notes. 

LOTTERY. 
A State granted to a corporation for a certain consideration the franchise to 
conduct lottery schemes for a certain time. Before the expiration of that time 
lottery schemes were prohibited by an amended constitution. HM^ that the 
franchise was not a contract, and, therefore, the prohibition was valid. 1870. 
Mississippi JSociety v, MusgroiM (44 Miss. 820), VII. 728 ; Moors ▼. Stats (4S 
Miss. 147). Xn, 867. 

LUNATIC — 8se Insanity. 

MALICIOUS PROSECUTION. 

1. When action for premature. A husband and wife commenced an action 
for a malicious replevin of their household furniture, alleging that the replevin 
suit was commenced with intent to injure the wife, and actually resulted in her 
injury by the removal of the furniture. It appeared that the replevin suit was 
still pending. Held, that the action could not be maintained. 1871. (/Brisn 
V. Scarry (106 Mass. 800), VUI, 829. 

2. It is not necessary that a prosecutioii should terminate in an acquit- 
tal of the accused in order to sustain an action for malicious prosecution — the 
termination by a noUs prossqui, or abandonment, is sufficient. 1869. Brototi 
V. BandaU (86 Conn. 56), IV. 85. 

3. Declaration alleging that defendant maliciously, and without prob- 
able cause, procured the arrest and holding to bail of plaintiff, on a writ in a 
civil action, returnable at a certain time, at which the plaintiff appeared, but 
defendant did not nor was said writ ever returned. Demurrer on the ground 
that it appeared that the suit alleged to be malicious was not determined in 
favor of the defendant therein by a judgment of the court Held, that the dec- 
laration was good. 1872. OardvoaL v. SmUh (109 Mass. 158), XU, 682. 

4. Probable cause — malice. S. took a dog from B., whereupon B. made 
criminal charges against S. for larceny, but S. was discharged. S. then sued 



• See contra, StaU v. The Court of Common Pleas (86 N. J. T8) ; 13 Am. Rep. 422, and 
note thereto ; also see Locke's Appeal, 72 Penn. St. 991 ; 13 Am. Rep. — Bo. 
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B. to recover damages for malidons prosecution. Held, (1) that, even if dogs 
were not the subject of larceny, and the information was on this account defect, 
ive, yet S. need not prove express tndUce as contradistinguished from that malice 
which the jury might infer from want of probable cause ; (2) that the follow- 
ing charge to the jury embodied the true doctrine of probable cause : " The 
question of probable cause does not depend on the question whether S. was 
guilty in point of fact, nor whether B. in fact believed him guilty ; but the 
question is, were the facts and circumstance, within B/s knowledge, and upon 
which he acted, sufficient in themselves to raise a reasonable ground of suspi- 
cion in the mind of an ordinarily cautious man, and did B. believe S. guilty?" 
18G9. Shaid v. Brown (28 Iowa, 87), lY, 151. 

6. — — Where a dvil suit is commenced and prosecuted maliciously and 
without reasonable or probable cause, and is terminated in favor of the defend- 
ant, the plaintiff in such suit is liable to the defendant in an action for the 
damages sustained by him in the defense of that original suit, in excess of 
taxable costs obtained by him ; and, to maintain an action to recover such 
damages, it is not material whether the malicious suit was commenced by pro- 
cess of attachment or by summons only. 1869. Cloeson v. Staples (42 Vt. 209), 
I,»16. 

6. DamagMk An action for maliciously suing out a writ of attachment will 
lie, notwithstanding a bond given in the attachment suit, conditioned to pay 
all damages arising from the attachment ; and in such an action the plaintiff 
is entitled to recover the consequential damages of the attachment to his bus- 
iness, credit and reputation, together with the counsel fees and expenses inci- 
dent to the defense of the attachment suit. 1870. Lawrence v. Hagerman 
(56 m. 68), Vin. 674. 

MANDAMUS. 

1« Title to office. Mandamus does not lie to try and determine the title to 
an office ; but where the relator held the proper certificate of his election to 
an office and had duly qualified, but had been refused possession by the former 
officer, whose term had expired, on the ground that he was not legally elected ; 
hM, that mandamus would lie to compel the former officer to deliver posses- 
sion. 1870. .»a<ev.i9A<fnMXKf(15Minn.221),n, 116. 

% To gorernor of State. A court has jurisdiction to compel the governor 
of the State to cause a bill which has become a law by reason of his failure to 
return it with his objections to the legislature within the prescribed time, to 
be authenticated as a sUtute. 1870. ^arptfTuftn^ v. J7at^A^89 Cal. 189), II. 482. 

3. A mandamus will not be issued to compel the governor of a State to 

perform an act required by law to be done by him ; e. ^. to execute and deliver 
bonds as directed by an act of the legislature. 1870. 8t(Ue v. Warmoth (22 
La. An. 1), U, 712. 

^ A writ of mandamus is not issuable from the Supreme Court to the 

governor of the State, to direct him, as commander-in-chief, to perform a duty 
which is properly within the sphere of his duties as commander-in-chief^ 
though the same is imposed upon him by a statute of the State. 1865. Mau» 
ran v. anUth (8 R. L 192), V, 564, and note, 572. 



Digitized by 



Google 



236 MANDAMUS — MARRIAGE. 

6. In case of a private oorporaftioii, a mandamas xnaj issae on ita petiti(»i 
against persons claiming to hold its offloee. 1869. American BaUway Frog 
Go. ▼. Hanmi (101 Mass. 898), III, 877. 

6. To board of canvassers. The board of canvassers of general elections 
in Florida met to perform the duties of their office on the day appointed bj 
law, but were restrained from acting by an injunction. Returns from all the 
counties had not at that time been received. The board again met pursuant 
to adjournment, and proceeded to certify and declare the result of the election, 
as the same appeared from the returns received at the time of their first meet- 
ing, notwithstanding that returns from all the counties had been received 
before the completion of the canvass. The board then adjourned Hne die. 
Held, that the supreme court has power to issue a writ of mandamus, requir- 
ing the board to re-assemble and make a complete canvass of all the returns 
in their possession. 1871. Florida v. Oihbe (18 Fla. 55), VII, 888. 

7. A mandamus will lie compelling trustees to admit colored persons to 
the public schools, where separate schools are not provided for such persons. 
1872. 8UUe v. Duffy (7 Nev. 843), VIII, 718. 

See Carribk; Removal of Cause; Troyeb. 
MANSLAUOHTER- S8« Crdcikal Law. 
MARITIME LAW— iS^ Ship and SHiPPiNa. 
MARINE INSURANCE— ^INBUBANCOB. 

MARRUGE. 
L Contract of marriaob. 

1. Generally. 

2. Action for breach of. 

U. RlOHTS AND LIABILITIES OF HX78BAND. 

III. Rights and liabilities of wife. 

IV. Contracts and conybtancbs. 
V. Divorce. 

VI. Dower, 

I. Contract OF MARRIAGE. 
1. Generally. 

1. A marriage between slaves, void at the time, is made valid by ratification 
of the parties after thej become free, and their children have heritable blood, 
1872. Jones v. Jones (86 Md. 447), XI, 505. 

2. Marriages between whites and blacks. By a law of Indiana, intermar- 
riage between white persons and negroes is made a felony. Upon a prose- 
cution for violation of this law, held, that the regulation of the marriage con- 
tract is under the control of the State governments, and that the statute in 
question was not abrogated by the act of congress known as the dvil rights 
bill, or by the fourteenth amendment of the Federal constitution. 1871. Statd 
V. Gibson (86 Ind. 889), X, 42. 
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3. Special act duolaring panoni mMrxUd ia unoonatitatloiial. When, by 
general statutes, the gailtj divorced party is prohibited from marrying %gain 
without leave of court, and he marries again without such leave, believing he 
has a right so to do, the subsequent marriage is invalid. A special act of the 
legislature declaring the two persons so married " to be husband and wife to 
all legal intent and purposes/' is unconstitutional. 1870. WTiiU v. White (105 
Mass. 825), VII, 520, and note, 528. 

^ A wife is not a '^reUtton'' within the meaning of a statute which pro- 
vides that *' where a devise of real or personal estate is made to a child or other 
relation of the testator, and the devisee dies before the testator, leaving issue 
who survive the testator, such issue shall take the estate so devised in the same 
manner as the devisee would have done had he survived the testator." 1869. 
Btty V. Clark (101 Mass. 86), UI, 820. 

6. Tha daCspdant, as bailaa^ held property of plaintiff's under instniotions 
not to deliver it to any one without plaintiff's written order. Defendant 
delivered the property to plaintiff's wife upon an order which proved to be a 
forgery. Beld, that the defendant was liable for the value of the property, 
notwithstanding the fact that the defendant could maintain an action against 
both the husband and wife for the wrongful act of the latter. 1872. Rowing 
V. Manley (49 N. Y. 192), X, 846. 

6. Tastimony of husband ^d wfib^ The testimony of a husband which 
may tend to criminate his wife, or the testimony of a wife which may tend to 
criminate her husband, is admissible in a collateral proceeding, provided that 
no use can afterward accrue therefrom in any direct proceeding against either 
of them. But a husband or wife objecting to give such testimony will be 
entitled to the protection of the court. 1869. 8taU v. Bngge (9 R. I. 861), XI» 
270. 

7. When husband and wife are by statute excluded as witnesses " for 

or against each other," in an action against them for slanderous words spoken 
by the wife, she is a competent witness in her own behalf, and he is a compe- 
tent witness in his own behalf. 1870. Moutler v. Harding (88 Ind. 176), 
V, 195. 

2. Aeti<mforbreaeh of. 

8. When right of action aoomea. The plaintiff and defendant entered int^ 
a contract to marry " in the fall." In October the defendant expressly refused 
to marry the plaintiff at any time. Held, that an action for breach of the con- 
tract commenced on the 25th of October, was not prematurely brought. 1870. 
J^urtie V. Thompmm (42 N. T. 246), 1. 516. 

9. One who contracts to marry at a future day, and, before thai day 

arrives, refuses to perform the contract at any time, is instantly liable to an 
action for breach of promise to marry. 1871. HoUoway v. Oriffith (82 Iowa, 
409). VII, 208. and note, 218. 

10. A oontraot by a married man with a single woman to marry her, if 
entered into by her in ignorance of his condition, is valid on her part, and she 
may maintain an action for a breach thereof. But if, after learning his condi- 
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CioD, she freelj, and uninfluencea bj fraudalent representationB, oonsents to 
the oontinaanoe of the oontract, the jury may eonsider that fact in mitlgati<m 
of damages. 1870. Caver ▼. Davenport (1 Heiskell, 868), II, 706. 

11. In an action by a woman for breach of a promise of marriage, held, 

that the action could be maintained although the defendant was married at 
the time of the promise, if the plaintiff was ignorant thereof. 1871. Keil^ 
V. Silejf (106 Mass. 889), VIII, 886. 

12. ZMdsnoe. In an action for breach of an oral contract of marriage, it 
appeared that plaintiff had been in possession of all the correspondence between 
the parties, and had destroyed or refused to produce a portion of it. HM, (1) 
that plaintiff might, notwithstanding, give, in evidence, any letters of defendant 
containing' admissions of the existence of the contract, and of its breach by 
him, and (2) that plaintiff might give in evidence a letter replying to one which 
was destroyed or not prodaoed. 1870. Stone v. Sanborn (104 Mass. 819), VI^ 
288. 

13. Damages. When the defendant, in an action for a breach of promise to 
marry, attempts to justify his breach by alleging in his answer, as the cause 
of his desertion, that plaintiff has had criminal intercourse with various per- 
sons, and fails to prove the allegation, the jury have the right to take this dr- 
cumstance inio consideration in aggravation of the damages to which the plain- 
tiff may be entitled. 1870. Thorn v. Knapp (43 N. Y. 474), I, 561. 

14. Where there is evidence, in an action for breach of promise of 

marriage, sufficient to establish tjie promise, the breach thereof, and the seduc- 
tion of the plaintiff by the defendant subsequent to the promise, and also evi- 
dence tending to show that the seduction was procured by means of the prom- 
ise to marry, the jury may consider the fact of the seduction as an aggrava- 
tion of damages. 1870. Sauer v. SehtUenberg (88 Md. 288), III, 174. 

16. In an action for breach of promise of marriage, evidence that 

plaintiff was seduced by defendant under promise of marriage, is admissible in 
aggravation of damages. 1871. KeUy v. HUey (106 Mass. 889), VIII, 886. 

16. In an action for damages for breach of promise to marry, evidence 

that, since the commencement of the action, the plaintiff has made declarations 
to the effect that she had no affection for defendant, and would not think of 
marrying him but for his property, is not admissible on the part of the defend- 
ant in mitigation of damages. 1872. Miller v. Haj/s (84 Iowa, 496), XI, 154. 

IL Bights and liabilities of husband. 

17. Ijiability of husband for wife's debts. A married woman, engaged in 
business on her own account, purchased goods on credit, to be used in that 
business, the husband having no connection with the business, nor in any way 
participating in the profits therefrom. In an action against the husband for 
the value of the goods, Jield^ that, in the absence of proof that the husband had 
assented to his wife's conducting the business, he was not liable for the debt. 
1870. Tuttle V. ffoag (46 Mo. 88), H, 481. 
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18. — G. married M., a female guardian, who continued to exercise her 
guardianship after the marriage. Subsequentlj she obtained a divorce a vin- 
culo, HM, that he was not relieved bj the divorce from liability for her debts 
under the guardianship contracted before and during coverture. 1870. 
Alien V. MeCuOough (2 Heisk. 174). y,37. 

19. For fees of wifis*8 attorney. Plaintiff, who had been attorney for defend- 
ant's wife, in a suit brought against her for divorce on the ground of adulterj, 
and which was ''dismissed without prejudice/' brought an action against her 
husband for professional services. HM, that he was not entitled to recover. 

1870. Bay v. Addm (50 N. H. 82). IX,. 175. 

20. A husband prosecuted, unsuccessfully, his wife, to compel her to 

find sureties to keep the i>eace. HM, that he was liable as for necessaries* 
for the fees of the attorneys employed by her to defend such prosecution. 

1871. Warner v. Heiden (28 Wis. 517), IX, 515. 

21. A man has no right to beat or strike his wife even if she is drunk 
or insolent, and If he do so, and she die from such beating, he will be 
guilty of manslaughter, at least. 1871. OomiriMnweaUh v. McAfee (108 Mass. 
458), XT, 888. 

m. Rights ahd liabilitibs of wifb. 

22. A nuunied woman may sue in her own name under the statutes of 
New York, for injuries to her paraphernalia given to her by her husband. 

1872. Bcnimn v. The Penmyhania RaUroad Co. (48 N. Y. 212), VHI, 548. 

23. A married woman may maintain an action in her own name, for per- 
sonal injuries, under a statute providing that " all property * * which 
any married woman, during coverture, acquires * * shall be and remain 
her sole and separate property " on the ground that such a right of action 
is her ** separate property ;" but if the action is commenced by the husband 
and wife jointly, an agreement made by him, with her consent, to withdraw 
the suit, for a spedfied sum, will be binding on her and bar a subsequent 
separate action by her. 1889. Chicago, Burlington^ ete., R. B. Co, v. Dunn 
(52 m. 260), IV, 606. 

24. A Judgment in £RVor of a wife against her husband, rendered by default 
in a court of law, is valid. 1870. Simmons v. Thomas (48 Miss. 81), V, 470. 

26. Judgment against, on promissory notew In an action against a married 
woman upon a promissory note indorsed by her and made a charge upon her 
separate estate, an ordinary pecuniary judgment, as upon a personal contract, 
is proper. 1870. Corn Exchange Ins. Co, v. Babeoek (42 N. Y. 618), 1, 601. 

26. Iilmit of recovery. A married woman, in an action to recover damages 
for personal injuries, caused by the wrongful act of another, can only recover 
for the direct injury, unless she is engaged in carrying on business, trade or 
labor, upon her sole and separate account, in pursuance of a statute permitting 
litr so to do. 1872. Filer v. N. T, C R. B, Co. (49 N. Y. 47), X, 827. 

27. Power as to separate estate. A feme covert Is absolutely a feme sole 
with respect to her separate estate, whe^she is not specially restrained by the 
instrument under which she acts, to some particular mode of disposition ; and* 
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although a particular mode of disposition ia pointed out, it will not prednde 
her from adopting anj other modfk of disposition, unless there are words 
restraining her power of disposition to the very mode pointed out. 1870i. Kimm 
V. Weippert (46 Mo. 532), II, 541. 

28. A married woman may charge her separate estate to the extent that 

the liabilities may be incurred for the benefit of such estate, or for her owu 
benefit, upon the faith of her separate property. Such power is incident t4> 
the unqualified ownership of property, and is only limited by the terms of the 
instrument creating the estate, or by implication arising therefrom. 1870. 
Phillips V. Grate* (22 Ohio St. 371), V. 675, and note, 686. 

29. TiiaWtity for goods poxohas^d by her. Where a married woman pur- 
chases goods tor herself in her own name and on her own credit, the law will 
presume that she intends to charge her separate estate, although the goods 
may be necessaries which the husband is bound to furnish, and although the 
agreement is yerbal 1871. ifi/^ v. .B>^nf n (47 Mo. 504), IV, 845. 

30. Promissory- note — when ^lazga on s^Morat^ estateb Where a married 
woman, possessed of separate real estate, indorsed notes as surety for her 
husband, without consideration and without benefit to her separate estate,, 
which indorsement purported, in terms, to charge her separate estate with 
payment, — Held, (1) that such indorsement was a sufficient charge upon her 
separate estate; (2) that an action on such indorsements, the complaint in 
which sets forth, in addition to the ordinary allegations, the coveture of the 
defendant, a separate estate in her, and her intent to charge such estate, is 
maintainable ; (8) in order to make the indorsemenl of a married woman a 
charge upon her separate esttate, all that Is necessary is her declaration in the 
contract of indorsement or instrument creating the charge of her intent so to> 
charge her separate estate. The charge need not be in such form as to create 
a specific lien. 1870. The Com Exchange ln$, Oo, ▼. Bdbeock (42 N. Y. 618), 1, 601. 

31. A married woman, having separate property, joined with her hus- 
band in a note for the purchase price of real estate purchased by the husband. 
To secure the payment thereof a deed of trust of the same real estate was exe- 
cuted by both husband and wife. Default being made in the payment, the 
land was sold, and suit brought to make good the deficiency out of the wife's 
separate estate. Heldy that the note was not a charge on the wife's estate. 1870. 
Kimm v. Weippert ^46 Mo. 582), II, 541. 

32. A corporation of Louisiana, authorized by its charter to lend money 

to the "agricultural interest, on notes and mortgages," and to make such con- 
tracts with married women, and to enforce the same against their property, 
brought an action on such a contract made in that State, against a married 
woman in another State, where she lived, and by the laws of which she was 
not personally liable on her contracts. Heldf that the action could not be 
maintained. 1872. Bank v. WiUiame (46 Miss. 618), XII, 819. 

33. A married woman gave a promissory note in payment of her husband's 

debts, without, in terms, making it a charge upon lier separate estate. Held, 
that an action could be maintained against her on said note and her separate. 
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estate applied in payment of the same. 1871. Ds&ring ▼. Beyle (8 Kans. 686), 
XII, 48a 

3^ Bvftdanoe of intent to ^iazg«a^>arat« eitata. A married woman haying 
separate estate, joined with her husband in a note for the purchase price of 
real estate purchased bj the husband. HMt that parol evidence was not 
admissible to prove the intent of the wife to charge her separate estate. 1870. 
Kifwn y. Weippert (46 Mo. 683), U, 641. 

36. The intention of a married woman to charge her separate esute. at 

the time Iter liability was incurred, may be either expressed or implied. Such 
intention may be implied from the fact that she executed a note, bond or other 
obligation for the indebtedness ; and courts of equity will enforce the payment 
of such obligation against her separate estate, first, by subjecting her personal 
property ; second, by sequestering the rents and profits of the realty, and, third, 
by sale of the realty when the same is necessary. 1870. PhiUipi y. Oravei (23 
Ohio St. 371), V, 676. 

36. Promise aftsr termination of oorartnre. In an action on a bill of 
exchange, accepted by a married woman in payment for property purchased 
by her, the defendant pleaded coverture at the date of the acceptance ; replica- 
tion tliat defendant, after her husband's death, promised to pay the bill. Held, 
that the replication was bad ; the acceptance being void when made, there was 
no consideration for the subsequent promise. 1872. Porterfleld y. Butler (47 
Miss. 166), XII, 829. 

37. A wife's authority in business matters Is special and limited, and when 
she exceeds that authority her husband Is not bound. 1870. Ooodrieh y. 
Traey (48 Vt 814), V, 281. 

38. Where a married woman insnrMi her realty which she acquired before 
coverture, the exi8t«*nce of the marriage relation need not be stated in the 
application for a policy of insurance, which requires a statement of the inter- 
est of assured when it is '* not an absolute ownership." Her estate continues 
to be absolute after marriage, although the husband is entitled to a joint 
occupancy and a contingency by courtesy. 1869. Cknnmereial Ine, Co, v. Spahh- 
nebU (62 Dl. 68), IV, 682. 

39. Bquitable estate — astoppeL Real estate, intended for the wife, was 
conveyed to the husband, the wife paying part of the consideration, ffeld, 
that an equitable estate pro tarUo vested in the wife ; and tliat she was not 
estopped from asserting her estate against one seeking to subject it to the 
execution of a judgment on a loan made to her husband after the conveyance^ 
on his personal credit, the loan not being induced or influenced by her oonducL 
1871. MeChvem v,Enox (21 Ohio St. 647), VIII, 80. 

40. liability for acts oommittad in husband's prasenoe. On the trial of an 
indictment against a wife for selling intoxicating liquors, the judge was 
requested to charge the jury ** that if any of the sales were made by the wife- 
in the presence of her husband, she would be presumed to act under the 
coercion, compulsion or direction of her husband, and would not be liable for 
such sales." The request was refused. ffeld,eoTnct. 1871. State y.CleacfS 
(5« Me. 298). VHI, 422. 

31 
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41. The presumptioii of law that the wife oommitted an offenae hj the 

coercion of the husband, when he was present, is very slight, and maj be 
rebutted bj slight circumstances ; and while the first portion of the request 
was legally correct, the conclusion contained in the last clause that she " would 
not be liable for sach sales " was incorrect. Jb, 

42. Ijiability for gooda oo n v e g t ed by her. Where goods are stolen from a 
shop and sold, by the thief, to a wife, in the absence of her husband, and the 
wife converted them to her personal use as articles of dress, hM, that she, as 
well as the husband, was liable for the goods. 1869. Heckle v. Lurveif 
(101 Mass. 844), III, 866. 

43. Wttnesa to wilL A wife is not a competent witness to a will containing 
a devise to her husband. 1871. SulUean v. SuUioan (106 Mass. 474). VUI, 856. 

4^ Ante-nuptial contract with minor. Where nothing appears on the face 
of an ante-nuptial contract necessarily prejudicial to the minor wife, it is 
voidable only, and, if not disaffirmed by her when she has the capacity so 
to do, will be binding on her. 1870. WUder'e Sueeemum (22 La. An. 219), 
n,721. 

46. To ascertain whether such a contract is for the benefitjof the minor 

so as to determine whether it is void or voidable, the lex loci eontraetus alone 
must be considered. lb, 

46. An ante-nuptial contract was made in the State of Missiaeippi by a 

female minor with her intended husband. The contract was to be carried out 
in Louisiana, where the husband and wife resided after marriage. Held, that 
the capacity of the parties, as well as the form of the contract must be gov- 
erned by the laws of Mississippi, while its effect must be governed by those of 
Louisiana. lb. 

47. Post-nnptial oontraot. Where there is a marriage between parties in a 
foreign country, and a post-nuptial contract entered into respecting their prop- 
erty, which contract applies in terms or intent only to present property, and 
there is a change of domicile, the law of the actual domicile will govern the 
rights of the parties as to all future acquisitions. 1869. Fuu v. Fuse (24 Wis. 
256), 1, 180. 

IV. Ck)NTRACT8 AND CONYBTANCBS. 

48. Conwyanoe of lands to husband and wifa. Where land is conveyed 
to husband and wife each takes an entirety, notwithstanding a statute provide 
ing that all conveyances of land made to two or more persons shall be con- 
strued to create estates in common and not in joint tenancy. 1868. Heminfftpo^ 
V. Scales (42 Miss. 1), II, 586. 

49. An •zaootory oontraot made by the husband and wife in the statutory 
mode, for the sale of the wife's separate property, is valid and binding upon 
her, and may be enforced by a decree of specific performance. 1871. £f09e v. 

Watkine (40 Cal. 547), VI. 624. 

60. Deed from husband to wife — oonsideration. The duty of a mainte- 
nance which the husband owes the wife is sufficient consideration for a voluntary 
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deed of land made hy him to her ; and a ooort of eqaltj will sostain sach a 
conveyance, though void at law. 1870. Hunt v. JohnMn (44 N. Y. 27), IV, 681. 

61. — ' A married man executed and delivered a deed of real estate directly 
to his wife, without the intervention of trustees, for a nominal consideration, 
and it appeared that the rights of creditors were not interfered with by the 
conveyance in question. HM, that the deed, though void at law, would be 
suHtained in equity. 1871. i8i^m« v. .filfeA^ (85 Ind. 181), IX, 679. 

62. 8al« by husband to wifs — daliTory. A husband, for a good consider- 
ation, conveyed cattle to his wife by an absolute bill of sale, which he delivered 
to her. The cattle were at the time upon the husband's farm, where both he 
and the wife resided. No other delivery of the cattle was made and they 
remained and were used upon the farm as before. The cattle having after- 
ward been attached on a writ against the husband, held, in replevin by the 
wife, that there was no sufficient delivery of the cattle from the husband to 
the wife. 1872. McKee v. Oarcehn (60 Me. 166), XI, 200. 

63. A mMiftoiioiui ooniidMratioii is not sufficient, in equity, to sustain a 
promissory note given by a husband to his wife, as against his collateral heirs. 
1878. WhUaker v. WhUak&r (62 N. T. 868). XI, 711. 

V. DlYOBCB. 

64. Fomm — Jozlsdiotion. It is settled, that the ii^ured party in the mar- 
riage relation must seek redress in the fomm of the defendant, unless such 
defendant has removed from what was before the common domicile of both. 
1869. Bldsr v. Red (62 Penn. St. 808), I, 414 

66. When a court has no jurisdiction, notice, or even process duly served 

cannot give vitality to the judgment. lb. 

66. A resident of Mexico married a wife in Texas, and took her to his 

home. She resided with him for two years, when she came to Texas and insti- 
tuted proceedings for divorce against him for cruel treatment. He appeared 
and defended. Held^ that the divorce might be granted, although similar 
causes might not be ground for divorce in Mexico. 1870. Shreek v. Shreek 
(82 Tex. 678), V, 261. 

67. Bffsot of d«oree in oth«r 8tat«s. A husband deserted his wife in Ohio, 
where both parties, up to the time of the desertion, were domiciled, and where 
she remained. To a petition by the wife for divorce and alimony, the husband 
set up a decree of divorce obtained by him in Indiana, under proceedings in 
compliance with the statutes of that State, but in which there was no jurisdic- 
tion of the person of the wife except by constructive service, and of which she 
had no actual notice. Held, that her domicile remained unaffected by the 
desertion of the husband, and that the decree was no defense to her petition 
for alimony. 1869. Cox v. Cox (19 Ohio St. 602), U, 416. 

68. Where a husband and wife were married in Massachusetts, and the 

husband went to Dlinois and filed his bill in equity, and the wife appeared and 
put in an answer denying the equities of the bill, but afterward, by collusion 
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a decree of divorce was entered as though no answer had been interposed, the 
divorce is valid in New York» and the wife is entitled to many again, 1871. 
mnnier v. Kinnier (45 N. Y. 585), VI, 182. 

69. Where a person, a resident of this State, went into another State 

for the purpose of procaring a divorce from his wife, who was, daring all the 
time, a resident of this State, and was never served with process nor appeared 
in the action, Tield, that the decree so obtained was void, and that the record of 
the judgment was not conclusive as to jurisdiction. 1871. Bbjftnan v. Hoffman 
(46 N. Y. 80), VII. 299, and note, 802. 

60, To an indictment for bigamy defendant set up a divorce obtained 

by his first wife in Indiana. The record in the divorce case recited that the 
parties were residents of Indiana. Held, (1) that the evidence was admissible 
to show that they were not such in fact ; (2) that if the parties were not such 
residents the divorce was void and no defense to the indictment. 1872 People 
V. DaweU (25 Mich. 247), XII, 260, and noU, 274. 

61. Alimony pending action. In an action for divorce, brought by one claim- 
ing to be a wife, KUmonj pendente lite, and an allowance for expenses, will not be 
allowed, where marriage in fact is denied by the answer, until the actual exist- 
ence of the marital relation is proved or admitted. In passing upon the ques- 
tion of a marriage, however, the court is not confined to the allegation of the 
complaint and the denial of the answer. If the matter contained in other 
papers, or shown by legitimate proofs, make out, in the jud^^ent of the court, 
a fair presumption of the fact of marriage, it has the power to grant .alimony, 
pending the action, and expenses of the action. 1872. BrinkUy v. Brinkley 
(50 N. Y. 184), X, 460. 

62. For the purposes of an application for temporary alimony, etc, the 

fact of marriage need not be so conclusively established as is required for obtain- 
ing permanent alimony. If the plaintiff makes a reasonably plain case of the 
existence of a marriage, although it is denied by the defendant, she should be 
furnished with the means of temporary support and of conducting the suit, 
until the truth or falsity of her allegations can be ascertained by the truths 
formally taken in thet»se. /&. 

63. When the facts undisputed are such as that, from them, a presump- 
tion arises that the parties were married, so that the afl9rmative rests upon the 
defendant to repel that presumption, the court has jurisdiction and power to 
grant temporary alimony and expenses, although marriage in fact is denied, 
and the opposing papers show facts irreconcilable with the existence thereof, 
or of matrimonial cohabitation, lb. 

64. A denial, in the answer, of an allegation in the complaint that the 

plaintiff was, at the time of exhibiting her complaint, an actual resident of this 
State, does not, of itself, take, from the court the power of awarding temporary 
alimony and expenses. Neither will an allegation in the answer that the plain- 
tiff had. before bringing the action, brought another action for the same canse, 
against the defendant, in a court of another State, which is still pending, have 
that effect, lb. 
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66. When may be granted to wife after it hat been decreed to hniband. 

Where the husband has already obtained a diyorce, the coart maj, in its dis- 
cretion, grmt a like divorce to the wife for the purpose of making an andllarj 
decree, securing to her proper portions of the common property. 1870. StilpTien 
V. StUphm (58 Me. 608), IV, 805. 

66. Impotency. When the wife Is possessed of an organic defect rendering 
coition imperfect and conception impossible, which defect existed at the time 
of the marriage, and is conceded to be permanent, the marriage contract is void 
ab initio, on the gronnd of impotency, and a deed of separation volnntarily 
entered into by the husband and wife will not bar a subsequent application by 
the husband for a divorce a vinculo on the gronnd of such impotency. 1870. 
J. G, V. H. (?. (88 Md. 401), UI, 188. 

67. Desortion. The fact that a husband has for more than five years inten- 
tionally abandoned all matrimonial intercourse with his wife, against her con- 
sent, and has refused her his companionship and the protection of his home, is 
sufficient to entitle her to a divorce for desertion, notwithstanding the husband 
has from time to time contributed to her support. 1870. Magrath v. Magrath 
(108 Mass. 577). IV, 579. 

68. Decree may be vacated for fraud. A man obtained a divorce from his 
wife, at a former term of the court, by false testimony, on a libel of which she 
had no actual notice, knowledge of which he fraudulently kept from her and 
of which the court had only apparent jurisdiction founded on his false allega- 
tion of domidle. ffeld^ that the court had power to vacate the decree of divorce. 
1871. Bdion v. 3Uon (108 Mass. 500), XI, 898. 

69. Courts have the same power over Judgments in divorce suits as in 

other cases, and will vacate and set aside a decree that has been obtained by 
fraud or imposition. 1871. ^dam# v. ^dawjw (51 N. H. 888). XII, 184. 

70. Divorce by special statote. A special statute authorizing a court to 
decree a divorce between parties named, which, under the general law, the 
court had no power to do, is unconstitutional, as granting a special exemption 
from the general laws. 1870. Simondi v. Simondi (108 Mass. 572), IV, 576. 

71. Writ of supplioavlt. Where a person has ground for a divorce a met%9a 
because of ill treatment, a writ of supplicavit will not be granted although the 
petitioner has conscientious scruples against applying for a divorce. 1868. 
Adam v. Adam (100 Mass. 865), I, 111. 

VI. Dower. 

72. In mortgaged premises. Where the wife unites with the husband in a 
mortgage of real estate belonging to him, and the property is sold under a 
decree of foreclosure, she is entitled to dower in the surplus only after the 
payment of the mortgage. 1869. Bank of Commerce v. 0%mm (81 Md. 8d0). 
1.60. 

73. Where the purchaser of the equity of ledemptSon redeems the 

property, the widow is only entitled to dower by eontribntlng her portion of 
the mortgage debt. Jb, 
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74. The wife's inchoate right of dower, in lands, which were mortgaged 

at the time her husband became the owner thereof, ceases at the sale of the 
lands, daring the life time of the hasband, onder a power in the mortgage.and 
she is not entitled to a share in the surplus. 18^. Nev^uUlY, LynnFioeCenU 
Savings Bank (101 Mass. 428). Ill, 387. 

76. Where a husband purchased lands, giving his note as security for the 
purchase price, and afterward, by his sole deed, reconvejed the lands to the 
▼endor as a satisfaction of the notes, ?ield, that the wife's right of dower did 
not attach. 1869. Hugunin t. Cochrane (51 lU. 802), II, 808. 

76. Inchoate right — nature o£ Before the act of 1868-69 of the legislature 
of North Carolina, a widow was entitled to dower in such lands only as the 
husband should die seized of. By this act the law of dower was changed so 
as to give the widow dower in all lands of which the husband was seised 
during coverture. Held, that this act did not prevent a husband, married 
before the act, from selling lands also owned before the act ; and that an agree- 
ment to pay the wife a certain sum for her right of dower, on such sale, was 
void as to creditors, for want of consideration. 1873. SuUon v. A$kew 
(66 N. C. 172), VIII, 500. 

77. Insane widow. The committee of an insane widow cannot elect for her 
between a devise in lieu of dower and her dower without sanction of the court 
1870. Kennedy v. Johnston (65 Penn. St. 451), III, 650. 

78. Ralease of dower — eflEisct o£ If a married woman of sufficient mental 
capacity, without duress or misrepresentation as to the nature of the instru- 
ment, joins in a deed of her husband to release her dower, and suffbrs it to be 
delivered to the grantee, she cannot afterward avoid it on the ground that she 
was induced to execute it by fraud or undue influence of her husband, or of 
another co-grantor, without showing that the grantee knew of or participated 
in the fraud. 1871. White v. Graves (107 Mass. 825), IX, 88. 

79. A wife, for the purpose of releasing dower, joined in her husband's 

conveyance, which the grantee failed to record. Afterward a subsequent 
creditor of the husband recovered judgment against him, and the land so con- 
veyed was sold on execution. Held, that, though the prior conveyance wis 
thus avoided, the right of dower was barred. 1870. Morton v. Noble 
(57 111. 176), XI, 7. 

80. Dower is not barred by the wife's release executed by joining in 

her husband's deed which is afterward set aside as fraudulent and void against 
creditors. 1872. Jfa«<m<5y v. 5bran (49 N. Y. Ill), X, 385. 

81. A deed of premises from a husband and wife to a third party, and 

a deed of the same premises back to the wife, were set aside as fraudulent ae 
to creditors. Held, that the wife's inchoate right of dower was not merged in 
the greater estate acquired by the last conveyance. lb, 

82. At common law, adultery was no bar of dow«r, and, by the statute of 
Westminster (18 Edw. 1, 1, c. 84), elopement or departure by the wife willingly 
from her husband, as well as adultery, is necessary to make the bar compleu 
1869. EUder v. Beel (62 Penn. St. 808). I 414. 
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83. J. E., the hasband of A. E., after marriage, removed to another 

dtate — A. E. not accompanying him. While there, he procured a divorce, on 
the groand of the adultery of A. E. Subsequently, he became seized of certain 
real estate in Pennsylvania, to which he- returned, and married another woman. 
A portion of this estate was conveyed by him to J. R., who purchased in good 
faith and without knowledge of J. E.'s prior marriage — the second wife join- 
ing in the conveyance. In the meantime A. E. was living and cohabiting with 
another man, claiming to be his wife. J . E.'s second Mrife having died, he 
became reconciled to A. E., and lived with her. Upon J. E.'s death, A. E. 
brought action for her dower in the real estate conveyed to J. R. Held, that 
she was entitled to dower, and that she was not estopped from claiming the 
same by reason of her acts and declarations, which could not have influenced 
J. R. in the purchase. i6. 

MASTER AND SERVANT. 

I. LlABILITT OF MASTER TO THIBD PBR80NB. 
IL LlABILITT OP MABTER TO 8EBTANT. 

L LlABILITT OK MASTER TO THIRD FBR1M>N. 

1. Th« tMt of a iiiast«r*B responriMMty for the act of his servant is, 
whether the act was done in the prosecution of the master's business ; not 
whether it was done in accordance with the instructions of the master to the 
servant. When, therefore, the servant, while engaged in the prosecution of 
the master's business, deviates from his instructions as to the manner of doing 
it, this does not relieve the master from liability for his acts. 1872. Oaagrove 
V. Ogdm(4B N. T. 25S), X,861. 

2. For acts done in th« ooima of th« employment A master is liable 
in a civil action for injuries occasioned by the unlawful act of his servants, 
done under a mistake of facts, or a mistake of judgment upon the facts, in the 
course of the business of the master, although the servant in doing the act 
departed from the instructions of the master. 1871. Higgins y Watervliet 
Turnpike and Railroad Company (46 N. T. 28), VII, 298, and note, 298. 

3. Where the conductor of defendant's car, under a mistake of facts or 

of judgment, wrongfully ejected plaintiff from the car, hdd, that the defendants 
were liable. lb, 

4. Defendant was the keeper of a gun store. His servant, a clerk in 

the store, while engaged, during defendant's absence, in exhibiting a gun to 
a customer, loaded it, contrary to defendant's orders. In so doing it was acci- 
dentally discharged and shot the plaintiff, who was on the opposite side of the 
street. Hdd, that the defendant was liable for the injuries. 1872. Garretten 
V. Diunekel (50 Mo. 104), XI, 405. 

6. In an action against the owner of a horse to recover damages for 

injuries sustained by reason of the negligent riding thereon by his servant, 
held, that the fact that the servant was, at the time of the injuries, engaged in 
the general employment of a third person was not a sufficient defense, unless 
the relation of such third person to the subject-matter of the business in which 
the servant was at the time engaged was such as to give him exclusive control 
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of the mean* and mAimer of aooomplishiiig it, and exdusTe diieetiQa of the 
person emplojed therefor. 1860. KMbaU t. OuMkmam, (108 Umm. 194), IV, 538. 

6. The pUuotiff; while riding on defendant's h or se-csr, vpon SnTixstioo 

of the driTer sad ss a passenger without hire, was injniwi, witiioitt faoltoa her 
part, through the negligence of the driver, in the coarse of his emplajmeat. 
Held, that defendant was Uable. 1871. WOUm ▼. Middlmm BaOromd C0, (107 
Mass. 108), IX, 11. 

7. J. 8., the agent of defendants, was trayeUng for them under no par- 
ticular orders as to the mode of traveling he should adopt. At W., without 
disclosing his principals, he hired of plaintiA, who were UTerj-stable keepers, 
a team and boggy. At St. M., while the horses were standing in front of a 
store in which J. 8. was transacting bosiness as agent for defendants, the horses 
took fright and broke the bridle hj which they were hitched, bat were caught 
before any damage was done. The horses were then tied by a halter, which 
was fastened around the neck of the near horse. J. 8. took the broken bridle 
to a shop to be repaired, and after finishing his business at the store he under- 
took to lead the team to the shop by the halter around the neck of the near 
horse On the way one of the buggy wheels struck a stone, thereby causing 
some paper boxes to be thrown out of the buggy and frightening the horses, 
and J. 8. not being able to hold them by the halter, they broke away and caused 
damage to the buggy, harness, and to one of the horses, for which action was 
brought. Held, that J. 8. was negligent; and that defendants were responsible 
for the damage resulting from his negligence. 1871. Pickeiu r, DiedUr (2i 
Ohio 8t. 212), VIU, 55. 

8. For willliil miscondnct of servant — damages. The plaintiff, a passenger 
in defendants' railway car, gave up his ticket to a brakeman, who was author- 
ized to demand and receive it. Shortly after the latter approadied plaintiff, 
denied that be had received his ticket, and assaulted and grossly insulted him. 
In an action against the railway company to recover damages, held that the 
defendants were liable, and that plaintiff could recover exemplary damages. 
(Taplst, J., dissenting on the question of damages.) 1869. Ooddard y. Grand 
Trunk RaUway Co. (57 Me. 202). II, 39. 

9. Plaintiff and wife were rightfully seated as passengers in one of the 

cars of defendant, a common carrier of passengers. By the procurement and 
order of the conductor, they were forcibly ejected therefrom* and thus received 
injuries for which action was brought. Held, that defendant was liable, not- 
withstanding the willfulness or wrongful motive of the conductor In doing the 
act complained of. 1871. Passenger Railroad Co. Y.Toung (21 Ohio St. 518), 
VIII, 78, and noU, 80. 

10. Plaintiff was a passenger on the steamboat of defendants, common 

carriers, when the steward and some of the table waiters wrongfully assaulted 
and injured him. Held, that the defendants were liable. 1870. Bryant v. 
Rich (106 Mass. 180), VUI, 811, and note, 816. 

IL A passenger upon defendants' boat was assaulted and injured by an 

officer of the boat. Held, that defendants were liable. 1871. Sheriey v. Bil 
Ungs (8 Bush. Ky. 147), VIII. 451. 
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la. The plaintiff, a paasenger on defendants' road, applied to the baggage 

master to have his trunk checked, which not being promptly done, the plaintiff 
became angry and used threatening and abusive language, whereupon the bag- 
gage master seized a hatchet and struck him. Held,thB,i the company was not 
liable. 1869. The LUiU Miami Railroad Co. v. Weimore (19 Ohio St. 110), II, 878. 

13. Plamtiff was a passenger in a street car, and, wishing to alight, passed 

out upon the platform and asked the conductor to stop the car, telling him that 
she would not get out until the car had come to a full stop ; whereupon he, and 
w&ile the car was in motion, threw her from the car with great violence, break- 
ing her leg. Held, a wanton and willful trespass, for which the company was 
not liable. 1871. leaace v. The Third Avenue Bailroad Company (47 N. T. 
122), VII, 418, and note, 428. 

14. The conductor of a street railroad car was authorized by the com- 
pany to remove every passenger fh>m the car who should refuse to pay the 
fare. While attempting to remove plaintiff, a paasenger, for non-payment of 
fare, the conductor struck him in the face, for which he brought action against 
the company. HM, that the company was liable, if the jury should find that 
the act was without malice or ill feeling toward plaintiff. 1872. Jaek$on v. 
The Second Avenue Railroad Company (47 N. T. 274), VII, 44a 

16. A was the owner of certain ]^remises, which he leased to B. Sub- 
sequently A and his servant, C, attempted to enter upon the premises by force, 
and, in the conflict which ensued, C shot B, who soon afterward died of the 
wound. In a civil action by the representatives of B against A to recover, 
under the statute, damages for the wrongful killing of their intestate, the 
judge refused to charge that, ** If the jury believe that C fired the shot which 
caused B's death, with the premeditated design to efllect his death, A is not 
liable for his act." ^0^, error. 1871. iVoMr v. 2^sman (48 N. Y. 566), III, 740. 

16. For use of unneoessary force. Where the ejection of a passenger fh>m 
a railroad car is justified by his conduct, but the conductor uses unnecessary 
force and violence in effecting it, occasioning injury, the company is liable. 
1871. Higgine v. WatervUet Turnpike, ete,, Co. {46 N. T. 28), VU, 298. 

17. A railroad company employed a contractor to construct, ** under the 
general supervision of the chief engineer of the company/' a portion of its 
road ; and the sub-contractors and their employees committed various trespasses 
and Injuries on the lands of plaintiffs. Held, that the company, not having 
directed the acts complained of, nor having any control over the persons who 
committed them, and the injuries not being the natural result of the work con- 
tracted to be done, plaintiff could not recover of the company ; notwithstand- 
ing the statutes provided that the company should be liable " for trespasses 
and injuries to lands and buildings adjoining, or in the vicinity of its road, 
committed by a person in its employ or occasioned by its order." The statu- 
tory provision does not embrace the acts of contractors. 1871. Baton v. Euro- 
pean dt Northern RaQway Co. (69 Me. 620), VIU, 480. 

18. A municipal corporation Is liable for the negligence of Its servants in 
leaving unguarded an excavation In a public street whereby one Is Injured. 
1869. Ofirer v. Worcester (102 Mass. 489), UI, 485. 

32 
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II. LlABILITT OF MASTER TO 8BRYANT. 

19. For negligence of oo-iervant Plaintiff's intestate was employed hj 
defendant — a railroad company — as a common laborer, for the purpose of 
loading and unloading freight cars. While thus engaged he was ordered bj 
the depot superintendent to couple a freight car with other cars attached to' a 
locomotive ; and, having to go between the cars for this purpose, tbe engine 
was so carelessly managed that he was crushed to death. The duty of coupling 
the cars was entirely different from that for which deceased was hired. HM, 
that plaintiff could recover. 1869. Lalor v. Chicago, Burlington and Quine^ 
R.R. Co. (52 111. 401), IV, 616. 

20. In an action by plaintiff against a railroad company to recover for 

the death of the intestate, while in the employ of the company, caused by the 
carelessness of an engine-driver, held, that the following instruction contained 
the rule of law applicable to the case : *' If the jury believed, from the evi- 
dence, that both the deceased and the engine-driver, at the time deceased was 
injured, were in the employment of the railroad company, and that their ordin- 
ary occupations in such service bore such relations to each other that the careless 
or negligent conduct of the engine-driver endangered the safety of the deceased, 
then such danger was incident to the employment of the deceased, and the 
plaintiff cannot recover." 1870. Chicago and Alton B, B, Co, v. Murphy (53 
111. 836), V, 48. 

21. In an action against a railroad company, by a servant, for injuries 

received in consequence of the negligence of a fellow servant, an engineer, 
held, that if the company used proper care in selecting a competent engineer 
they were not responsible for the injury to the fellow servant, who was aware 
of the subsequent habitual carelessness of the engineer, unless actual knowl- 
edge of such carelessness was brought to the officers of the company. 1870. 
Davis V. Detroit and Milvoaukec B, R Co. (20 Mich. 105), IV, 864. 

22. The conductor of a train of cars was injured in consequence of tbe 

mismanagement of the locomotive by a fireman who had been placed in charge 
of the engine by the agents of the company. In an action for damages against 
the company, held, that they were responsible on the ground that they were 
" negligent or unmindful of their duty in employing competent and skillful 
servants in the execution of their business, and injury resulted therefrom to a 
fellow servant." 1871. Harper v. 2%s Indianapolii and 8t. Louie B. B. Co, 
(47 Mo. 567), IV, 853. 

23. — Defendant, a corporation, employed a competent agent,' whose duty it 
was to engage men for its service. The agent hired one W., as foreman, who 
was competent and skillful at the time, but who subsequently acquired habits 
of intoxication, which were known both to the agent and to the plaintiff. W., 
while intoxicated, directed two incompetent men to erect a scaffold, which they 
did so unskillf ully, that, while plaintiff, an employee of defendant, was upon 
it in the discharge of his duties, it fell, injuring him. In an action to recover 
damages, held, (1) that defendant was chargeable with the negligence of its 
agent in retaining W. in its employ after knowledge of his incompetency ; 
,2) that it was a question for the jury whether plaintiff was guilty of contributory 
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negligence in remaining in defendant's eeryice after knowledge of the incom- 
petency of W. 1873. Laning v. If. T, Cent, R, B, Co. (49 N. Y. 521), X, 417. 

24i A master is bound to use due care and diligence in the selecltion and 

employment of his agents and servants, and for want of such care and dili- 
gence he is responsible to all other servants for any damage that may thence 
arise. 1872. Massy.Pao^fie R. R,Co.(4BMo,lQ7),yiU,126, 

26. A minor son of plaintiff was killed while in defendant's employ, 

and she broaght action to recover damages. Held, that it was not sufficient 
for plaintiff to allege a failure merely, on defendant's part, to select competent 
servants, but she should have charged a want of care and diligence in the 
selection of defendant's servants ; also that the mere allegation that defendant 
allowed its employees to neglect their duties, and to suffer and cause deceased 
to be injured, was not sufficient to charge liability on defendant. lb. 

26. The plaintiff, a deck hand on the steamboat A., was injured by the 

explosion of the boiler of the steamlxMit R., while the boats were near each 
other. The defendant was owner of the steamboat A, but had an agreement 
with the owner of the steamboat R. that each should employ the men and 
manage his own boat, and at the end of the season the profits of the boats 
should be divided between them. In an action to recover damages for such 
injury, held, (1) that the defendant and the owners of the R. were partners, 
and each responsible for the negligence of the officers and crew of eacli boat ; 
(2) that the plaintiff and the crew of the R. were not fellow-servants within 
the rule exempting the master from liability for injuries sustained by a fellow, 
servant 1870. Omiu^jr v. JDa«<(ii(>» (15 Minn. 519), U, 154. 

27. sfTldAiio*. In an action by a servant against the master, to recover 

damages for injuries occasioned by the negligence of a co-servant, held, that 
evidence of particular acts of carelessness and negligence on the part of the 
co-servant was admissible to show that the master had reuined said co-servant 
in his service after he knew, or ought to have known, that said servant was 
careless and negligent. 1871. PitUburg, Fori Wayne, ete,, R, R, Co. v. Ruby 
(88 Ind. 294), X, 111. 

28. A x«o«iv«r operating a ndlroad is answerable in his official capacity for 
an injury to a servant employed on the railroad by reason of the negligence of 
the receiver, or the negligence of his agents in a position superior to that of 
the servant ; and in determining the receiver's liability and the servant's right 
to recover, the same rules are to be observed as would be applicable were the 
company exercising the same powers of operating the road. 1870. Meara*9 
Admr. v. Holhrook (20 Ohio St. 187), V, 638. 

29. For i^tnrlM from defeotlTe machinery and applianoei. The legal impli- 
cation is, that the employer will adopt suitable instruments and means with 
which to carry on his business, and where injuries to servants or workmen hap- 
pen by reason of improper and defective machinery and appliances used in the 
prosecution of the work, the employer is liable, provided he knew or might 
have known, by the exercise of reasonable care, that the apparatus was unsafe 
1870. Gibson v. Paeifle R. R. Co. (46 Mo, 168), II, 497. 
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30. An employee of a railway company cannot recover for an injury 

Bastained ]i>y reason of an -alleged defective brake, anless it is shown that the 
company was negligent, either in providing the machinery which caused the 
injury, or in selecting the mechanics whose duty it is to keep it in good order. 
1870. Wond&r v. Batimore and Ohio E. R, Co, (82 Md. 411), lU, 143, and naU, 
147. 

31. Plaintiff was injured, while in the discharge of his duty as brake- 
man of a freight train, by an awning projecting from a station-house, to the 
daugerons position of which the attention of the company's agent had been 
called. In an action against the company, it did not appear that plaintiff knew 
of the danger. Ifeld, that he could recover ; but that $10,000 was excessive 
damages, the loss of an arm being the extent of the injury. 1869. llUfiau 
Central R, R. Co. v. WelcJ^ (52 lU. 188), IV, 598. 

32. A release of all claims arising from the injury, signed by the brake- 
man, in consideration of a small sum, would be a bar to an action, unless 
obtained by false representations, lb. 

33. A brakeman on a railroad, in the discharge of his duty, while des- 
cending a defective ladder on a freight car, fell, and was crushed by theenginey 
so that amputation of his legs was necessary. Held, that the company was 
liable unless the brakeman was negligent, or anless he knew, or might have 
known of the defect in the ladder, which was a question for the jury ; but that 
$18,000 was excessive damages, because, after deducting expenses, this sum, 
at interest, would produce, annually, more than the brakeman could have 
expected to earn, had he not been disabled. 1870. The Chicago d Northwest- 
&rn RaUway Co. v. Jackson (55 111. 492), VIII, 661. 

3^ Where business is dangerous. The plaintiff was a boy fourteen years 
old, employed in defendant's factory to tend machinery, and on the second day 
of his employment, while standing in his proper place, tending a drawing- 
machine, his left hand was caught in the cogs of a machine standing in dan- 
gerous proximity, and badly injured. Held, that instructions to the jury 
embodying the following principles were correct : That, if plaintiff was of 
sufficient age and intelligence to understand the nature of the risk to which he 
was exposed, and had reasonable notice of the dangerou.^ nature of the service 
which he was performing, the defendants were not Mable; but that, if the 
defendants knew or had reason to know the peril tu which plaintiff was 
exposed, and failed to give sufficient or reasonable notice of it, and if 
plaintiff, without negligence, from inexperience, or reliance upon the direc- 
tions given him, failed to perceive or appreciate the danger, and was injured 
in consequence, the defendants were liable. 1869. Coomb$ v. Ifeuf Bedford 
Cordage Co. (102 Mass. 572), III, 506. 

35. Bnrdeu of proof — presumption of care. Plaintiff's intestate, a brake- 
man on a freight train, was killed on defendant's railroad. The accident 
occurred while deceased was assisting in making what is termed a " flying 
switch," which is considered extra hazardous. Deceased was seen to stand 
upon a car for the purpose of uncoupling it while in motion, and immedi- 
ately afterward his lifeless body was found under the advancing cars- 
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There was no evidence as to what took place daring the interval; bat it 
appeared that the car on which the deceased stood was not sapplied with 
the usual ladder or handle. Held, (1) that plaintiff was not bound to raise, 
by his proof, more than a reasonable presumption of negligence on the 
part of defendant, and that if it appeared that the brakeman, by the exer- 
cise of due care, had from time to time discharged his duty without injury, 
this might raise a fair presumption against defendant, and it would be for 
it to show that his negligence or some circomstance which it could not 
control contributed to or caused the accident ; (2) that it was a question for 
the jury as to how deceased got under the cars, or what caused him to fall, and 
they might presume care and caution on his part to save himself from harm ; 
(8) ** that if the danger or defect was known to the employee, or might have 
been known by the use of ordinary care, and there was no inducement to 
remain, by promisee to remove, secure or remedy the same, it would seem but 
reasonable that he assumed the risk and should not recover.'' 1870. Oreen- 
IsqfY, IlUnoii Central R. R. Co. (89 Iowa, 14), IV, 181. 

36. For i^Jorias raoeiTed by one while aiding serrant. At a station 
where defendants' train of cars had stopped, the engine, tender and one car ran 
down to the water-tank in charge of the fireman, who asked a boy ten years 
old, standing there, to put in the hose and turn on the water. While the boy 
was climbing upon the tender to comply with the request, some detached cars 
belonging to the train came down with ordinary force, and struck the car next 
to the tender, whereby the boy was thrown down and crushed to death. In an 
action by the parents of the boy, held, that the defendants were not liable. 
1871. Flower v. I%e Penntyhania R, R.Go,(Q» Penn. St. 310). VIII, 251. 

37. The conductor of a train ordered a boy standing by, and who was 

not in the employ of the railroad company, to uncouple the cars. The boy 
refused, but on being threatened by the conductor, uncoupled the cars, and in 
doing so was ii^ured. Held, that the railroad company was not liable. 1878. 
New Orleane, etc, R, R. Co, v. Barriecm (48 Miss. 112), XII. 856. 

38. Where a minor agreed to work for a oertain time and not to leave 
without giving two weeks' notice, but did leave without giving such notice, 
held, that the damage occasioned the employer could not be deducted from the 
wages. 1870. Deroeher v, ConUnental MUU {58 Me, 217) AV^^iOfi. 
See COHSPIBAOT ; Nuibancb. 

MECHANICS LIEN. 

State laws giving a lien on vessels for labor performed and materials fur 

nished in their construction are constitutional, and the enforcement of such 

liens belong to the Sute tribunals. 1868. Fheter v. The Riehard Bueteed (100 

. 409), 1, 125; Sheppard v. SleeU (48 N. Y. 58), lU, 660. 

See Baju lb uftct; Jubibdiction. 

MERCANTILE AOENCT— 6Sm Slakdbr ahd Libkl. 

MILLS AND MILL OWNERS— /S^ Wateb and Wathb^x>ur8V8. 
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MINEa 
Bj a decree in partltioii, th« mahkoe of an estate containing a ooa) 
deposit was severed from the trnderljing mineral, and the parte were allotted 
to different heirs without limitation. HM, that the mineral-owner was liable 
to the snrface-owner for injury to buildings, etc, upon the surface, caused bj 
not leaving proper supports in mining the coaL In such a case all the coal 
belongs to the mineral-owner, but the maxim iie utere tuo ut alienum non 
kddoM applies. 1871. Jone$ v. Wagner (66 Penn. St. 429), Y, 885. 

MISTAKE. 

L Pa3riii«nt mder mistake of ieots. Where monej is paid bj apartj under 
the belief that facts are different from what thej actuaUy are, and the partj is 
not in truth bound to paj the money, he is entitled to have the same refunded 
if duly diligent in giving noUoe of the mistake. 1869. Oitmmu' Bank of BtA- 
Hinore v. GfrajfUn 031 Md. 009), 1, 66. 

2. A Tolantary payment, with a knowledge of all the Im^ cannot be 
recovered back, although there was no dtfbt ; a payment, under a mistake of 
fact, may. 1878. il(iafiM v. i{MeM (68 N. G. 184), XU, 637. 

3 If one, knowing that he has no daim upon another, sues out legal pro- 
cess against him and seizes his person or property, and the defendant, acting 
upon the false representations of the plaintiff, and not being able at the time, 
by reasonable diligence, to know or to prove that such repreeenta(Cions are 
false, pays the demand, he may recover it back in a subsequent action. Jb, 

4. In an notion for the pnroiiase pfioe of land, where the defendant set 
up as a defense that the land conveyed was not the land which he intended 
and agreed to purchase, a charge to the jury, that, if the defendant was negoti> 
ating for one thing and the plaintiff was selling another, and their minds did 
not agree as to the subject-matter of the sale, there would be no contract by 
which the defendant would be bound, though there was no fraud on the part 
of the plaintiff, is correct. 1869. Kyle v. Kavanagh (108 Mass. 856), IV, 500. 

MORTeAOBS. 
I. Of real estatb. 
n. Of pebsonal profsbtt. 

I. Of real estate. 

1. Parol evldenoe. Where a mortgage is given for a specified sum. It is com- 
petent to prove by parol evidence that it was given to indemnify the mort- 
gagee for becoming security for the mortgagor on a note. 'l870. Kimball v. 
Myers (21 Mich. 276), IV, 487. 

2. When deed absolute is mortgage — parol evldenoe. Plaintiff bought 
land with money borrowed from the defendant, and then conveyed It to defendant 
by deed absolute ; but both parties understood that the conveyance was intended 
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as securitj for the loan. Held, that on parol proof of these facts plaintiff was 
entitled to maintain a bUl in equity to redeem the land as from a mortgage. 
1872. Ccmpbea y. Dearborn, (109 Mass. 180), XII, 671. 

3. A deed absolute on its face but made to secure the payment of 

money is in efl^ct a mortgage. 1870. Klink v. Ptim (4 W. Va. 4), VI, 268. 

4i A mortgage does not conTey the legal title, and a defendant in eject- 
ment cannot set up a mortgage with which he Is not connected as an outstand- 
ing Utle. 1870. Woodsy. Hilderbrand(AR Uo,^M),ll,^l%. 

6. A mortgage Is not within the clause of a fire policy prohibiting, without 
consent, any change in the title or possession of the property, whether by 
sale, voluntary transfer or oonveyance. 1870. Hartford Fire Ins. Co, ▼. Waish 
(54 111. 164), V, 115. 

6. Action by mortgagee^ A mortgagee without possession or right of pos- 
session cannot maintain an action of trespass qiutre elausum fregU, against a 
stranger for breaking and entering the mortgaged premises. 1869. Gooding 
▼. 8hea (108 Mass. 860), IV, 568. 

7. A second or third mortgagee, though not In possession, nor having 

the right of possession, may maintain an action against a stranger to recover 
the value of fixtures by him removed from the mortgaged premises, without 
regard to the sufficiency of his security, and although the mortgagor had sued 
defendant for the same act. lb, 

8. AssnmptiOA by mortgagee of prior mortgag«i A. deed, which was in 
equity a mortgage, contained a stipulation whereby the mortgagee assumed 
and agreed to pay a prior mortgage. Held, that after the cancellation and dis- 
charge of the second mortgage, the prior mortgagee could not enforce the 
stipulation against the second mortgagee. 1872. Ghrns^g v. Rogers (47 N. T. 
288), Vn, 440. 

9. Notice to mortgagee of tax sale. The mortgagee, being the legal owner 
of the land mortgaged, is the person to whom notice must be given by the 
sheriff of a levy ai^d sale of such land for unpaid taxes. 1878. WkUehurst ▼. 
Goiilitf (69 N. C. 449), Xn, 655. . 

la Release of part of mortgaged premises. A mortgage upon several lots 
is a common burden, and if the mortgagee, with knowledge that the mortgagor 
has aliened a portion of the lots, releases one of the other mortgaged lots, he 
thereby discharges the aliened lots to the extent of the pro rata value of the 
portion released. 1869. laylor v. Short (27 Iowa, 861), 1, 280. 

11. But if the mortgagee could show that the mortgage was no lien on 

the released part, and that the owners of the other portion sustained no injury 
by such release, it would be otherwise. lb. 

12. Merger — unrecorded assignment — priority of liens. J. M. gave a mort- 
gage on real estate to M M., who, on the same day, duly assigned it to plaintiff . 
Subsequently, and after maturity of the mortgage, J. M. conveyed in fee the 
same premises to M. M., the mortgagee. M. M. thereafter conveyed the 
premises to the defendant. The mortgage was duly recorded soon after Its 
date. The assignment and the deed from J. M. to M. M. were not recorded 
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until after the date of the conveyance to the defendant. Nor was the asedgn- 
ment recorded antil after defendant's deed. In an action to foreclose the mort- 
gage. hM, (1) that the oonyejance of the mortgaged premises to the mort- 
gagee did not merge the mortgage ; (2) that the defendant was not entitled to 
protection as a bona fide purchaser without notice of the assignment ; and (8) 
that the lien of the plaintiffs mortgage was not invalidated bjr reason of his 
neglect to have the assignment recorded until after the recording of the deed to 
the defendant. 1870. Purdy v. EuntingUm (42 N. Y. 884), I, 532, 

13. 'Wher« property has been leased subsequent to the execution of a 
mortgage thereon, the mortgagee on entry for condition broken may treat the 
tenant as a trespasser and bring ejectment even without notice : but if the 
mortgagee receives rent from the tenant the relation of landlord and tenant 
will be created between them, but the tenancy will only be from year to year. 

1871. QarUide v. Outley (58 111. 210). XI, 59. 

14i Lessee of mortgaged premises holding over by -virtue of mortgage^ 
L. sold his premises to S., but remained in possession, under a lease from S., to 
expire on the 1st of April following, and^ook a mortgage on the premises from 
S., conditioned for the payment of $4,000 purchase-money on or before the Ist 
of April, being the date of the expiration of the lease. At the expiration of 
the lease L. held over by virtue of the mortgage, payment of which was not 
tendered until after the time named, and then refused. Held, that a formal 
entry under the mortgage was not essential ; that the unaccepted tender, after 
the time named for payment, did not terminate the estate of L. under the mort- 
gage, nor extinguish the lien thereof ; and that L. could not be ejected. 1869. 
8hiM9 ▼. Lazea/r (84 N. J. 496), m, 256. 

16. Of railroad. A railroad company authorized by their charter to mort- 
gage "all or any part of their road, property, rights," etc., executed and 
delivered a mortgage of "all the road, property, rights," etc, "now held or 
hereafter to be acquired." Held valid as to subsequently acquired property. 
1870. PhUadei/phia, WUmingUm db Baltimore R, R, Co, v. Wodpper (64 Penn. 
St. 866), III. 596. 

II. Of PER80KAL PROPERTY. 

16. Possession by mortgagor with power to selL A mortgage of gooda 
containing a provision allowing the mortgagor to retain possession of them» 
and to sell them ** in the usual retail way," but requiring him to " pay over 
the money received therefor to the mortgagee as the goods are sold," is, npou 
its face, a valid mortgage. Brinksrhoff, Ch. J., and Welch, J., dissented. 
1870. KUine v. KaUenb&rger (20 Ohio St. 110), V, 680. 

17. A mortgage by a buggy-maker of "ten new buggies," without deliverj 
of possesfiion, he having more than ten on hand at the time, held, ineffectual to 
pass title to any particular buggies or to any interest in tbe buggies on hand ; 
and the mortgagee cannot maintain an action for the recovery of ten new 
buggies in the possession of the mortgagor, or his personal representative. 

1872. Blakely v. Pdiriek (67 N. C. 40), XII, 600. 

18. Sale of mortgaged property — oonTorsion. A mortgagor of chattels in 
possession has a right before default to sell and deliver the mortgaged property 
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subjbct to the mortgage, and if the purchaser dispose >f it again before default 
in payment, and before demand of possession, he wil not be liable for conver- 
Bion. 1870. Hathaway v. Brayman (42 N. Y. 822), 1, 624. 

19. A chattel mortgage contained a condition that if, at any time, the 

mortgagee should feel himself *' unsafe " or "insecure," he might take imme- 
diate possession of the property wherever it could be found. The mortgagor, 
without the knowledge or consent of the mortgagee, sold the property to an 
innocent yendee. In an action by the mortgagee against the vendee to recover 
the property, hM, (1) that trover would lie ; (2) that the mortgagee need not 
prove, as a condition precedent to his recovery, that other property covered by 
the mortgage was insufficient to satisfy the debt, or that he had been unable 
to reduce such other property to possession ; and (8) that the question, whether 
the mortgage was duly acknowledged and recorded, should not be submitted 
to the jury. Lawbbnob, Ch. J., McAllister and Thobitton, J J., dissented. 
1870. BaUey v. Godfrey (54 111. 607), V, 157 ; see Hathaway v. Brayman, supra, 

20. Discharge in bankruptcy. The defendant gave the plaintiff a mortgage 
on his household furniture, and afterward filed his petition for discharge in 
bankruptcy. Under an agreement between the creditors and the mortgagee, 
that portion of the furniture exempt by law from the operation of the bank- 
rupt act was separated from the rest, and duly set off to the bankrupt by the 
assignee. The mortgage was declared fraudulent as against creditors, and the 
proceeds of the furniture not exempt were realized by the assignee. The 
mortgagee never proved his debt in the bankruptcy proceedings, and the bank- 
rupt was discharged. HM^ that the discharge did not affect the mortgagee's 
right to hold the property thus set off, and that he might replevy it. 1870. 
Tuedey ▼. BoHman (108 Mass. 668), IV, 676. 

See Bankruptcy ; Insttrakcs ; Pre-emption ; Railroads ; Uburt. 

MUNICIPAL CORPORATIONS. 
L General and miscellaneous principlbs. 
n. Bt-laws and ordinances. 
ni. Rights and LiASiLrriEs. 

1. As to struts and highways. 

2. Sewers, 

8. Fire department. 
IV. Assessments for local improvements. 
V. Municipal aid to railroads. 

I. QSNKRAL vAND MISCELLANEOUS PRINCIPLES. 

1. Acts creating municipal corporations are public acts, of which courts will 
take notice without proof, 1871. PrsU v. McDonald (7 Eans. 426), XII, 428. 

2. The acceptance of a special charter by a municipal corporation, authoriz- 
ing it to perform a strictly governmental duty, does not create a contract 
between the corporation and the State that it shall be performed, nor make the 
corporation liable for an omission to perform, or a negligent performance of it. 
187L Hewison v. City of New Haven (87 Conn. 475). IX, 842. 
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3. Thm U^hUtiiii hm bo pofwvr to compd a m«dci|Md oarpm mikm to imtmi 
a deU for local i mpw fgmcuU, without its eoonai. 1889. PmpU t. Mm^^r^ 
0U^ €f Ckieaffo (51 m. 1 7). H, 278. 

^ TighMag kigk w aya . Gbies and towns are mder ao obUgatioa to JIgkt 
bighwajB at night. 187L BmrndaU t. BuMem Bmlrmd C0. (108 MaM. 27f]^ 
Vm,327. 

5. Niiaairn A town eovinefl baa no power to order the deiiioliti<m of a 
bailding aa a noiaanee, i^ere the nniaaace ia not canaed bj the erectioB bat 
bj the peraona who reaort thithflc 1868. JKZZn-T. J9«rc&(32Tex.90e),T,3«t 

6. DniaiDg land. Where a mnnidpal corporatioB ia proceeding to drain its 
landa bj the oonatraction of artiikial fhannela in the directifMi of land adjoin- 
ing the corporation, to the permanent injory of sodi adjoining^ land, the owner 
thereof may restrain the eonatmction of anch <^>^iiii^i« bj injonctioo. 1870. 
Pettigr^w r. BcanniOe (25 Wia. 223), m, 5a 

7- A municipal corporation can aoqoiie the right to turn a stream of 

water upon the landa of another, to the injory thereof, onlj by an exerdae of 
the power of eminent domain. lb. 

8. Wbarrea. The charter of a city aathorixed it to establish wharres and 
pablic landings, to fix the rate of wharfige and to regulate the anchorage and 
mooring of all boats within the dty. Hdd^ that the city had the power to 
forbid a person owning a lot abutting npon a riTer, and upon which no wharf 
or public landing had been established, to use sach lot sa a wharf or l^iutiwg 
without permission of the dty and the payment of wharfige. 1871. (Xsf tf 
JhOmque r. Stout (32 Iowa, 80), Vn, 171. 

9. Iflaxketa — oootraot agsinat poblio pottcy. The pUintilTooBtTacted with 
the authorities of a village to build a market-house, and to put it under their 
control for ten years, in consideration that they would pay over the rents 
thereof to him, appoint a person to superintend it, permit no other market- 
house to be erected or used, nor certain artides ppedfied to be sold elsewhere 
in the Tillage during the said ten years. In an action for breach of contract, 
held, that the said contract was against public policy and Toid. 1871. O^ v. 
TheViUage of Kalamazoo (28 Mich. 344), IX, 80. 

10. Whsa a town ia dMded and a new town created out of a part of the 
territory, the latter is not bound to contribute toward Uie payment of debts 
contracted before the division, in the absence of any statute to Uiat effect. 
1872. Town cfDepere v. Town o/BelUtme (81 Wia. 120), 21,608, and noU,m>L 

It. PnbUc aqnarea. A dty holds title to its pablic squares m tmM for the 
public, and they are not liable to sale on execotiona against the corporation for 
its general indebtedness. 1870. Bantom v. Bool (29 Iowa, 68), IV, 105. 

12. By an exerdae of the right of eminent domain, the legislatare may 

confer upon a dty the power to acquire absolute title to land for a public 
park, on compensation made to the owners, but the dty holding the land in 
trust for the public cannot convey it without legialative sanction ; and an act 
of the legislatare aatiiorising sach conveyance is valid, onleas it operates to 
divest the lien of Ixmds for the payment of which the land is pledged, in which 
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CMe it U unoonttitational and void m impairing the obligation of oontraotf . 
1871. The Brooklyn Park OonmiuUm&rs v. ArmHrang (46 N. T. 284), VI. 70. 

13. A statnto prohibited tha ma in dties and towns of a certain size, of anj 
building not then so in use, for carrying on the '* bosineBS of slanghtering 
cattle, sheep, or other animals, or for melting or rendering establishments, or 
for other noxioos and offensive trades or occapations," without the permission 
of the mayor, etc. Eeid^ a constitutional exercise of the police power of the 
legislature. 1872. 2nluib%tant$ofWatertoumY.Mapo{l(^MMB.9l5)^ 

14. Sfieot of act appropriating lands to pabUc use— what is ^pnbUo use" 
— railroads. By tiie act of congress laying off the city of Burlington it was 
provided " that a quantity of land, of proper width, on the river bank, at the 
town of Burlington, and running with the said river the whole length of said 
town, shall be reserved from sale for public use, and remain forever for public 
use as a public highway, and for other public uses." BM^ (1) that the effect 
of this act was to restrict the power of absolute disposition by the government, 
and the dty toolc the land subject to the trusts and conditions expressed in the 
act ; (2) that the natural accretions from the river to the reserved strip partook 
of the same nature as the original reservation, and was held by the same 
tenure and subject to the same use and conditions ; (8) that the owners of lots 
abutting on this reservation did not, by their purchase, acquire the title to it, 
but that they acquired such rights as would enable them to enjoin a diversion 
of it to uses and purposes foreign to and inconsistent with the act of congress; 
and (4) that the construction of a railway upon a reservation would be a 
" public use " within the meaning of the act, but that the dty had no right to 
make an unqualified disposition of it to a railway company to be held and used 
as its private property, although it might lawfully convey the right of way to 
a railway company. 1870. Oook v. The OUy of Burlington (30 Iowa, 94), 
VI, 649. 

16. An act requiring tha taxation of a town to pay for a bounty to a volun- 
teer and the expense of unsuccessful suits to recover the same is not for a 
munidpal purpose and is void. 1872. 8Me v. lappan (29 Wis. 664), IX, 622. 

16. The legislature cannot constitutionally authorize a town to loan 

its credit to persons who will, in consideration thereof, maintain a manufac- 
turing enterprise in the town for their own private emolument. 1872. Atten 
▼. Inhabitants of Jay (60 Me. 124), XI, 185. 

IL By-laws and ordhiakobb. 

17. Intozioating liquors. An ordinance of a town declaring a nuisance all 
intoxicating liquors kept within the limits of the town for the purpose of being 
sold or given away as a beverage to be drunk within said town, and directing 
the police officers to abate said nuisance by removing the liquors beyond the 
town limits, will not justify such officers in seising and carrying away liquors 
until it has been determined by a court of justice that the ordinance has been 
violated. 1869. J>ar«« ▼. Ps(?pie (51 m. 286). U. 801. 

18. «— A dty ordinance for regulating the sale of intoxicating liquors pro- 
Tided tliat druggists might sell such liquors for certain purposes, but required 
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them, under a heavy penalty, to famish a qaarter-yearly statement verified by 
their own and their clerks' and serrents' affidavit <:. showing the kind and 
quantity of liqaor sold, when and to whom sold, etc In a prosecution under 
this ordinance to recover the penalty for failing to i i raish the statement, A«M, 
that the city council had no power to pass the ordinance ; that it was unreason- 
able and oppressive and an invasion of the sanctity of private business. 1871. 
OUy of CUntan v. PhiUips (58 Ul. 102), XI, 62, and note, 54. 

19. Regulating the oreotion of buildings. A municipal corporation was 
authorized by its charter to make by-laws regulating the erection of buildings. 
Held, that a by-law requiring a building license and imposing a license fee was 
vaUd. 1872. Welch v. HokhkiiB (89 Conn. 140). XH, 883. 

20. Fire limits. Plaintiff declared against the corporation of Atlanta, alleg- 
ing that it had by ordinance defined fire limits in the city within which the 
erection of wooden buildings were prohibited. That while the ordinance was 
in force the dty council authorised F. to erect a wooden building in the said 
limits, which taking fire caused the destruction of plaintiflTs building. Held, 
on demurrer, that the action could not be maintained. 1872. Fortyth v. Ma^irr 
(46 Ga. 152), XII, 676. 

21. Obstruction of street cars. Where a city ordinance gave to the street 
cars of the dty precedence over all other vehicles, persons or things upon the 
railroad track, and provided that *' if any person shall unnecessarily obstract 
or impede the running of the cars on such track,'* he shall be liable to a fine for 
such offense, hdd, that any obstruction or impediment to the free and unre- 
stricted ose of the track, not the result of necessity, for any length of time, 
however short, was an offense under the ordinance. 1871. 8MU v. Foley (81 
Iowa, 527), VU, 166. 

22. Unreasonable restraint of trade *- arrest under void ordinance. A 
village charter empowered the trustees to enact and enforce ordinances " for 
the government and good order of the village, for the suppression of vice, for 
the benefit of trade and commerce and for the good health thereof/' The 
trustees enacted an ordinance prohibiting the sale, without license, at tempor- 
ary stands or tables, " of any lemonade," etc. Plaintiff was arrested for a vio- 
lation of the ordinance. HM, that the ordinance was void, as an unreasonable 
restraint of trade, and afforded no justification for the arrest. 1871. BarUniQ 
V. West ^29 Wis. 307), IX, 576. 

23. Regulating Tefaioles. A dty was authorized by its charter to provide 
by ordinance for *' licensing, taxing and regulating hacks, drays, wagons and 
other vehicles, used within the dty for pay." HM, that an ordinance, licens- 
ing and taxing vehicles used in hauling into and out of the dty was void, as 
not being authorized by the charter, and, somble, that the legislature could give 
no authority to pass such an ordinance. 1872. OUy of 8t. OharlsB v. IfolU (51 
Mo. 122), XI. 440. 

24. Regulating bridges. A dty, authorized by its charter to build and reg- 
ulate bridges over a navigable river fiowing through it, provided, by ordinance, 
that the draws of the bridges should be dosed every ten minutes, if necessary 
for the passage of persons and teams, and that any person navigating the river 
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who Bhoald attempt to paas any bridge, or should approach so near as to ooca- 
Bion ii^ary, while the draw waa so cloeed* should be subject to a penalty pre- 
scribed. HM, that the ordinance was reasonable and valid. 1869. Ohioago 
▼. McGinn (51 IlL 266), II, 295. 

III. Rights akd liabilttibs. 

1, AMio ttreeti and highu>ay9. 

26. Neither a county nor a town is liable to a private action for ii^uries 
occasioned bjr reason of the neglect of its officers to keep a bridge in repair. 
1871. Whits V. County of Bond (58 Ul. 297), XI, 65 ; Town of WaUham ▼. 
Kemper (55 111. 846), VIII, 652. 

26. A city Is not liable in a private action to an injured person for neglect 
to keep a crosswalk in repair. 1870. Detroit v. Blakeby (21 Mich. 84), IV, 450, 

27. It is the duty of a city not only to keep its streets in repair, but to 
erect barriers and protections to prevent travelers from passing without its 
limits, but, in its general directions, into dangers and obstructions. Per Bbok« 
J. 1870. Mandereehid v. CUy of Dubuque (29 Iowa, 78). IV, 196. 

28. In an action against a city to recover for personal injuries, it 

appeared that the plaintiff, while walking across a public common upon a foot- 
path which had been prepared and cared for by the city, and used by the pub- 
lic for more than twenty years, fell- into a deep excavation made by the direc- 
tion of the city in the course of repairing a building used and rented by the 
dty, standing within the common. The excavation was carelessly left 
unguarded by the servants of the city employed in the work of repairing the 
building. Held, that the city was liable, altbough the path was not a highway 
by the law of Massachusetts, on the ground that the city, like a private owner, 
was liable for injuries caused by the negligence of its servants, to a person 
coming on grounds under its control, rightfully and by an implied invitation 
and license. 1869. Oliver v. Woreeet&r (102 Mass. 489), III, 485. 

29. In an action against a city for the value of ahorse lost by plaintiff 

in consequence of a defect in a bridge, alleged to be part of a highway, which 
the city was bound to keep in repair, it appeared that the way had been 
dedicated to the city, but that no acts of acceptance had been performed 
before the loss, other than public user, but that, after the loss, the 
dty had repaired the bridge and the embankment adjacent. Held, that 
plaintiff could recover. Williams, J., dissenting. 1870. MandereeAid v. 
CWy of Dubuque (29 Iowa, 73), IV, 196. 

30. Snow and ioe. The plaintiff was injured while passing along defend- 
ant's street by a fall, occasioned by an accumulation of snow and ice upon the 
sidewalk ; held, that defendant was liable. 1871. CoUine v. Oity of Oouned 
Buffs (82 Iowa, 824), VII, 200, and note, 206. See Uiohwats. 

31. Notioa of defects. In an action against a dty to recover damages for 
an injury sustained from a defect in a highway, it must be shown that the 
dty authorities had notice of the defect or that it was of snch a nature and 
had existed for such a length of time that knowledge on thdr part most b« 
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preBomed. 1869. Goodnaugh ▼. OUy of (khkoth (^ Win. 549), 1, 20d; Bequa 
V. City ofRochHt^r (46 N. Y. 189), VI. 52. 

32. If a latent defect caoBing an injary ooald have been detected bj 

proper and careful ezaminationB bj skilled persons employed by the anthor- 
ities, the corporation will be liable. 1871. Bapho, ete, ▼. Moore (68 Penn. St 
404), Vm, 202. 

33. Whether notice can be inferred from length of time a defect has 

continued is a question for the jury. 1869. OoUey ▼. InhabitarUs of Wat' 
brook (57 Me. 181), II, 80. 

34. damages. Where a pedestrian received personal injuries arising 

from a defective plank in a sidewalk of a city, and the officers of such dty 
knew, at the time the accident occurred, that the general condition of the walk 
was such that from mere decay such an accident was liable to happen at any 
moment, Tietd, (1) that the city was liable for such injuries, and chargeable 
with negligence in omitting to repair, without bringing home to the authorities 
actual knowledge of the looseness of the particular plank which occasioned 
the injuries ; (2) that the party so iiyured, where the injury is permanent, can 
recover prospective, as well as past damages, not exceeding the amount claimed 
in the complaint. 1870. WeUenberg v. OUy of Appleton (26 Wis. 56), VII, 89, 
and note, 48. 

36. In an action against a municipal corporation for injuries occas- 
ioned by a defect in a sidewalk, the damages should not be vindictive or 
punitive, but only compensatory. 1869. CfUy of Ohieago v. Langlau (52 Dl. 
256), IV, 608. 

36. Damages in grading street. An action will not lie by an individual 
against a dty for damages to his premises resulting from the exercise, by the 
city, of a lawful authority to grade the streets, there being no want of care or 
skUl aUeged. 1870. Simmona v. Oity of Camden (26 Ark. 276), VTI, 620, and 
note, 260. 

37. Under a clause of the city charter giving to the common council 

power to regulate, improve, alter and extend streets, and to cause the removal 
of obstructions, etc., " making the parties injured by an improvement a just 
oompensation, and charging upon those benefited a reasonable assessment, to 
be ascertained in such manner as shall be agreed upon by the parties, or by a 
jury of twelve men, to be organized in such manner as, by ordinance, the city 
council may provide," the council of the dty of Jacksonville, in making im- 
provements in a street of that dty, caused injury to an adjoining lot, by digging 
away the sidewalk, removing shade trees, etc, for which no compensation was 
made to the owner. Held, (1) that the dty was not liable at common law for 
the damages sustained by parties in consequence of making ingirovements 
under authority of law, and that the common law giving no remedy, that given 
by the legislature must be pursued ; (2) that in an action to recover such 
damages, a declaration alleging that the defendant, " contriving and unjustly 
intending to injure, prejudice and aggrieve the plaintiff," dug away his side- 
walk, destroyed his shade trees, and created a nuisance in front of his premiseiv 
states a cause of action at common law, the acts thus chaiged being in violation 
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of law, and that Bucb declaration is not demnrrable as stating no cause of 
action. 1871. Dorman v. The CUy of JaeJaormUe (18 Fla. 588), VU, 253, and 
TioU, 260. 

38. Cannot turn toifiio* water on a4Joining lands. A manicipal corpora- 
tion cannot so adjust the grade of its streets as to tarn surface water upon the 
lots of adjacent owners ; nor can It lawfully permit property owners on a street 
to fill up a portion thereof in front of their lots in such a manner as to turn 
the surface water upon the property of others. 1870. Oily of Aurora ▼. Reed 
ijyt 111. 29), XI, 1. 

39. Removing soil from streeft The common council of the city of D. 
ordered a certain street to be filled, and directed that another street should be 
cut down in order to obtain earth for filling. Held, that the common council 
had no power to direct the cutting down of the latter street for the purpose of 
improving the former ; and that the city was liable for damages to an owner 
of land adjoining the street cut down. 1871. OUy ofBei/phi ▼. SkoM (86 Ind. 
90), X, 12, and noU, 19. 

40. The owners of lots abutting on streets and alleys in a city have an 

interest in the streets and alleys, and the right to their use as they were when 
the lots were purchased, subject to the paramount power of the common council 
in the mode prescribed by law to improve them. And the city authorities have 
no power to order the removal of earth from a street, unless it is done in pur 
suance of an order for the improvement of such street, id. 

41. But where a municipal corporation laid out a public street over 

defendant's land and appraised his damages, KM, that in reducing such street 
to the proper grade said corporation had an exclusive right as against the 
defendant to carry the soil therefrom and deposit it on a street in another part 
of the city for a necessary purpose. 1871 . OiJty of New Haven v. Sargent (88 
Conn. 50), IX, 860. 

42. lilability for senrloas on highway. In an action by contractors for 
services performed in changing the route of a public road by direction of the 
supervisors, it appeared that the supervisors had no authority to change the 
route, but that the contractors had no knowledge of this want of authority. 
Held, that the town was liable. It seems that the town has a remedy over 
against the sopervisors. 1870. Cook v. Deerfleld (64 Penn. St 445), III, 605. 

43. An ii^lunotlon will Ue, at the suit of the proprietor, to restrain a muni- 
cipal corporation from opening a new street on his land, and collecting a sum 
of money out of him, assessed as his benefit of the proposed improvement, 
and his contribution of the cost of opening the street, when the proceedings 
of the corporation appear to be regular, and their invalidity is to be shown by 
extrinsic evidence. 1872. Miffer v. 2£ayor (47 Ala. 168), XI, 768. 

44. Railroad in street — duty of railroad to repair. A railroad company, in 
part consideration of certain franciiises, gave a bond to a dty wherein they cov- 
enanted to keep the pavement of streets, through which their road ran, ** in 
thorough repair within the tracks, and three feet on each side thereof, with the 
best water-stone, under the direction of such competent authority as the oom- 
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mon council might designate." In an action on the bond for a breach of the 
covenant, hM, that the railroad company was bound to keep the paTement in 
^ thorough repair/' and that the designation of " competent authority " to super- 
intend such repairs was not a condition precedent ; also, that the dtj could 
recover of the railroad company the amount of a judgment obtained against it 
by a traveler who had sustained injuries in consequence of the failure of the 
railroad company to keep the pavement in repair as required by the bond. 
1873. CUy qf Brooklyn v. Brooklyn City RaUroad Co. (47 N. Y. 475). VU, 469. 
46. Falling signs. Municipal corporations are not liable for injuries occa- 
sioned to a traveler in a street or highway, by the falling of a sign insecurely 
fastened over a sidewalk by the owner of a building, even though the danger- 
ous condition of the sign had been brought home to the notice of the authori- 
ties. 1866. Taylor v. Peckham (8 R. L 849), V, 578 : Jones v. Boston (104 Mass. 
75), VI, 194 ; Hewison v. CUy of Neu> Ha/om (37 Conn. 475). IX, 842. 

2. Sewers. 

46. Defendant, a municipal corporation, constructed, in a lawful and careful 
manner, a sewer, by making the excavation for which the lateral support to 
plaintiff's house was withdrawn, so that the foundation walls gave way. Held, 
that defendant was not liable in damages. 1871. CUy of CiticinnaH v. Penny 
(21 Ohio St. 499), VIII, 73. 

47. The defendants, a municipal corporation, built a sewer, which was defect- 
ive, and plaintiff's land was flooded and Injured thereby. Held, that this was 
a taking of plaintiff's property within the meaning of the constitution, for 
which compensation was due, and that defendants were liable irrespective of 
negligence. 1878. Thurston v. CUy of 8t. Joseph (51 Mo. 510), XI, 463. 

8. Fire department. 

48. Liability for defeotive fire department A city, authorized by statute 
to establish a fire department and procure engines, etc., necessary to extinguish 
fires, is not liable to an individual whose house has been burned, for any defect 
in the execution of such power, nor for a neglect of duty on the part of fire 
companies or their ofllcers. 1869. Wheeler v. CUy of Cincinnati (19 Ohio St 
19), U, 868. 

49. In the absence of express statute, municipal corporations are not 

liable for personal injuries occasioned by reason of the negligence of the fire 
department in using or keeping in repair fire engines. 1870. Fisher v. CUy of 
Boston (104 Mass. 87), VI, 196. 

60. By an act of the legislature, a city was empowered to make a suffi- 
cient number of reservoirs " to supply water in case of fire." Under this act a 
reservoir was constructed, but was afterward partially destroyed by the city, 
so that when a fire occurred on plaintiff's premises, near by, there was no water 
in the reservoir to extinguish it. In an action against the city for damages, 
held, that plaintiff could not recover, on the ground that it was discretionary 
with the city to construct or maintain the reservoir. 1871. Ora$U v. City of 
Ehie (69 Penn. St. 420), VIII, 272, and note, 275. 
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6L Aoti of firtmtii. A dtj aathorixad bj its charter to establish and reg- 
ulate a fire department is not liable for injaries occasioned hj the negligence 
of a fireman while engaged in the discharge of his duties, although such fire> 
man is employed and paid by the city. 1871. JewU ▼. OUp of Neto Hapten (88 
Conn. 868), IX, 888. 

62. A municipal corporation is not liable for damages caused by the acts 

of a voluntary association of firemen while engaged in extinguishing a fire 
within the corporate limits. 1871. IMnuh r. Oify of Norwich (88 Conn. 325), 
IX, 896. 

17. A88B88HKNT8 FOR LOCAL IMFB0YBHBNT8. 

63, Of propttrty benefited — strict oomplianoe with charter. The legislature 
may authorise a municipal corporation to assess the whole or any portion of 
the expenses of local improvements on the property benefited ; but when the 
charter provides that if the common council of a city shall deem any such 
improvements necessary, they shall so declare by resolution, such declaration 
must be made before the improvement is ordered. 1869. Hoyt v. City of 
Saginaw (19 Mich. 89), II, 76. 

6^ For repaying streets when void. A statute authorised the improvement 
of a street, already paved and in good condition, for a public drive, at the 
expense of adjacent owners, hM, unconstitutional as imposing local assess- 
ments for public benefit. 1870. HammtU v. Philadelphia (65 Penn. St. 146), 
m, 615. 

66. But the foregoing case was distinguished, and assessments for repav 

ing or reconstructing a street already constructed at the cost of adjoining own. 
ers, were held valid ; and it was further Md, that a provision in a charter that 
" after the first improvements, repairs were to be made at the expense of the 
dty," was not a contract, and that a subsequent charter anthorixing local 
assessments for repairs was constitutional. 1870. Bradley v. MeAtee (7 Bush. 
667), in, 809. 1871. Broadway Baptiet Church v. IfeAlee (8 Bush. 508), 
Vm,480. 

66. Of fiurm lands. The legislature has no authority to compel the owners 
of f^rm lands, lying within one mile on each side of a public highway, to pay 
for grading, macadamising and improving it, by an assessment upon their lands 
by the acre. 1871. Woihington Avenue (69 Penn. St. 852), VIII, 255. 

67. Of property ci charitable and reUgioiis corporations. The constitu^on 
and statutes of Indiana provide for the exemption from assessment and taxa- 
tion of property used for religious purposes. Held, that the tax contemplated 
is entirely distinct from an assessment for local purposes, and that such assess- 
ment does not come within the exception. 1871. Ftrel Preebyterian Church 
V. The City of Fort Wayne (86 Ind. 888), X, 85. 

68. A charitable corporation, which is, by its charter, " exempted from taxa- 
tion of every kind," is not exempted from special assessments against its 
property for improvements in a street on which it abuts. 1872. Shehan v. The 
Good Samaritan Hoepital (50 Mo. 155), XI, 412; Broadway BapHet Church v. 
McAtee (8 Bush. 508), Vin, 481, and note, 487. 
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69. Bj the ■odotj's chArter, it is enacted thmt the property of the aodety 
" shall not be subject to taxes or assessments." HM, that the word " taxes/* 
in the exempting danse of the charter, most in the absence of any dear indi- 
cation to the contrary, be onderstood to refer exdosivelj to the ordinary public 
taxes ; and that the word " assessments " has reference to burdens of the same 
general character as those expressed by the word " taxes/' and was not 
intended to include local assessments for munidpal purposes. 1871. State v. 
Maifor, etc., of Jfewark (W N. J. 167), X, 238 ; reversed (86 N. J. 478), 18 Am. 
Rep. 423. 

60. A dty charter directed that the assessment for local improvements should 
not in any year exceed ten per cent of the value of the property as valued and 
assessed on the tax duplicate for State, county and dty taxes. Eeld, that as 
property for religious purposes could not be valued and assessed upon the tax 
duplicate, there was no mode for determining the rate of assessment to which 
it was liable for the construction of a sewer, and that such sssessment could 
not be made. 1871. First Pretbytmian Church r. City of Fort Wayne (86 
Ind. 888). X, 85. 

61. Of railroad. A dty laid out a new street running parallel with a rail- 
road, and appropriating throughout its whole extent some portion of the land 
embraced in the charter of the railroad. The railroad was assessed for bene- 
fits arising from the construction of the new street, upon the ground that by 
reason of the improvement the lines of sight would be extended and the com- 
pany would be enabled to, run their trains faster with less danger of casualties, 
and would not be put to the inconvenience of keeping gates and flagmen at the 
crossings. Held, (1) that in absence of proof of an existing necessity, the dty 
had no right to appropriate the land induded in the charter of the railroad 
oompany as a highway ; (3) that the benefits could not be assessed upon the 
" franchises " of the company ; and (3) that the benefits were too contingent 
and consequential to be assessed on the '* corporation " or any of its property. 
1869. Oity of Bridgeport v. New York and Nwo Haven B. B. Co. (86 Conn. 255). 
IV, 68. 

62. It seems that such an assessment is not a tax within the meaning of 

the act of 1864, imposing a tax upon railroad franchises in lien of all other 
taxes, lb. 

63. Of street railroad. A dty was authorized by its charter to pave its streets 
and assess a proportional part of the expense upon persons whose property was 
especially benefited, which assessment should be a lien liable to foredosure 
like a mortgage. The dty having paved a street through which defendant's 
horse railway was laid, held, (1) that defendant's track was real estate and 
liable to assessment ; (3) that the remedy to recover the same by lien was not 
exdusive, and that an action for debt would lie for it>; (3) that the company, 
having suffered the dty to make the improvements with full knowledge and 
without objection, were estopped from setting up that their diarter required 
them to pave the road covered by their track at their own expense. 1871. 
Oity of New Hanen v. Fair Hawn and Wes^field BaHroad Company (88 Conn. 423X 
IX, 899. 
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64i Bitopp«l of a4Joliiing owner. Where a daase of a dty charter pro> 
fidea, " that the dtj council shall have power to cause to be opened, paved, 
repaved or improved, anjr street, lane, alley, market space or public landing, 
on petition of not less than two-thirds of the number of owners of any square, 
or parts of a square of said city bounding or abutting on such street," etc., a 
person who signs and presents such petition is estopped from claiming that 
the assessment of a tax for such improvement was unauthorized on the ground 
that two-thirds of the abutting owners did not join in the petition. 1871. 
CUy of Burlington v. GUberi (81 Iowa, 856), VU, 148* 

66. Where an owner of property in a city sees a contractor go on and 

make a street improvement adjoining said property, under a contract with the 
dty, and makes no objection while the work is being done, he cannot, after the 
work is completed and accepted by the city as having been done according to 
the contract, eiyoin the collection of the entire assessments made for such 
improvement, on the ground that the materials used and the work done were 
not strictly in accordance with the contract ; in such case, a complaint for an 
iig unction must show a tender, by the property owner to the contractor, of 
the value of the improvement. 1870. Oity of JSSvantnlle v. FfisUrer (84 Ind. 
86). VU, 214. 

y. Municipal aid to bailboads. 

66. An act of tha lagialatoni authorizing municipal corporations to aid in 
the construction of railroads and to impose a tax therefor, held, unconstitutional. 

1870. Peopls ▼. Salem (20 l^ch. 462), TV, 400. 1869. Haneon v. Vernon (27 
Iowa, 28), 1, 215. 

67. A legislature may authorize munidpal corporations to subscribe 

for stock in railroads and to issue bonds therefor. 1871. Comr. of Lea/oei^ 
wMTth V. Miller (7 Kans. 479), XII, 425. 1870. Siewart v. Supervieors of Polk 
Co., overruling Haneon v. Verthon, 1, 288. 

68. The constitution of Alabama provides that private property shall 

not be taken *' for private use, or for the use of corporations, other than muni- 
dpal, without consent of the owner," and that *' the State shall not engage in 
works of internal improvements, but its credit in aid of such may be pledged 
by the general assembly on undoubted security." Held, (1) that the legisla* 
ture of the State has power to authorize a county, as a body corporate, on a 
popular vote of the county, to subscribe for stock in a railroad company ; and 
(2) that, for the payment of stock so subscribed, the county, as a corporation, 
may be authodzed and compelled (by inandamue) to issue bonds of the county 
and deliver them to the railroad company in which the stock is subscribed. 

1871. Exparte 8elma d Oulf R, R. Co. (45 Ala. 696), VI. 722. 

69. Taxation in aid of railroads owned and operated by private indi- 
viduals or corporations is unconstitutionai, and an act of the legislature 

•SeeMatUr of Petition cf Sharp, 1 N. T. Sup. 4«7, where tt was held that one who 
signed a petition for the repaTement of a street, was not thereby estopped from denying 
the lefaUty of sa ■sswiinmit for such repavement on the ground that a majority of the 
property ownvra had Dd signed the petition. This judgment was alllrmed In the Ooori oC 
Appeals. . 
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authoriziiig county orders to be issued in aid of a railroad, and taxes to be 
levied for the payment thereof, on condition tliat the consent of the majority 
of the people should be manifested by ballot, and the railroad should be 
brought to a specified state of completion, is void. 1868. Whiting t. The 
Sheboygan <k Fotid du Lae R E. Co. (25 Wis. 157), III, 80. 

70. An act of the legislature authorizing a city to raise, by taxation of 

its citizens, the money for constructing a railroad leading into such dty, from 
points within or without the State, when the railroad is deemed by a majority 
of the citizens to be essential to the interests of the dty, is not unconstitutionaL 
1871. Walker v. City of Cincinnati (21 Ohio St. 14) VIU. 24. 

71. Reetrlotion en SUte. A State constitution provided that " the State 
shall never be a party in carrying on any work of internal improyement" 
Held, not to be a restriction on munidpal corporations. 1871. Cdmrnienonen 
of Lea/t>entDoHh y. IfiUer (7 Eans. 479). XU, 425. 

72. Irregulaxity in proceedings — effect on bonds. Where a statute author- 
izes the issue of county bonds after submitting certain questions to the 
people of the county to be yoted upon, and the bonds are issued by the county, 
of its own motion, and without submitting the questions to the yoters of the 
county, the bonds are yoid, eyen in the hands of bona fide holders ; but the 
legislature has power to cure the defect by authorizing the county to take up 
the old bonds and issue, in lieu thereof, new bonds, which would be yalid. 
1871. Steinee v. Franklin County (48 Moi 167), VIII. 87, and noU, 100. 

73. Where county bonds are, by spedal act of the legislature, authorized 

to be issued upon a popular yote " specifying the amount," and the bonds are 
issaed upon a popular yote which failed to '^spedfy the amount/' this circum- 
stance will be deemed an irregularity simply, and not suffident to render the 
bonds void in the hands of bona fide holders. 1871. State of Mtsiouri ex reL 
Neal V. SaliM County Court (48 Mo. 890), VIII, 108. 

See HioHWATs; Watbb and WATER-couBas. 

MURDER— iS^ Criminal Law. 

MUTUALITY. 
L Op ooNTRAcrrs — See Contracts. 
IL Op wills— iSc^ Wills, 

NAME. 

Under what ciroomstanoes a name will be protected as a tiade-mark 
Gee Trade-mark. 

NATIONAL BANKS — iSiw Banks and Banking. 
NATURALIZATION — iSiw Criminal Law; Jurisdiction. 

NAVIGABLE STREAMS. 
I. Legislation as to — See Constitutional Law. 
IL Rights and incidents- ^Sm Water and WATER-oouBflxs. 
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NEQUGENCE. 

L MlBCSLLANBOUS 0A8B8. 

IL Nbgliobnt c<5mmi7Nioation op fibs. 

III. Contributory nbgligbncb. 

IV. Of carriers— /Sm Carriebb. 

v. Of municipal corporations — Bee Municipal Ck>RPORATiONB. 

VI. Of MASTER OR SERVANT — /S^ MASTER AND SBRTANT. 

VII. By Water — See Ship and Shippino. 

I. Miscellaneous cases. 

1. In sale of defeotire macliin«ry. A balance wheel, already made and in 
nand, having defects which weakened it, was sold bj the defendant to a person 
who bought it for his own use. The defects in the wheel were pointed out to 
the purchaser, and fully understood by him. The wheel was used by the buyer 
for Bome years, and was then taken into the possession of the plaintiff 'a intes- 
tate, who used it for his own purposes. While bo in use, it flew apart by 
reason of its original defects, and the plaintiff's intestate was killed. Held, 
that the seller was not guilty of such negligence as would make him liable in 
an action for causing the death of the plaintiff's intestate. 1870. Loop v. 
LiUhfiM (42 N. Y. 851), 1, 548. 

2. Defendant manufactured a steam boiler and«old it. While it was 

in the possession and control of the purchaser it exploded, and plaintiff, a third 
party, was injured. Held, that defendant was not liable to plaintiff, even if 
the construction of the boiler was defective. 1878. Loeee v. Clute (51 N. T. 494), 
X,688. 

3. Bale of poison. Defendant, an apothecary, by his servant, negligently 
sold, as and for tincture of rhubarb, two ounces of laudanum to P., who pro- 
cured it for the purpose of administering it, and who did administer it, as a 
medicine to his servant, the plaintiff's intestate, from the effects of which he 
died. Held, that defendant was liable in damages to plaintiff, the administra- 
trix. 1870. Ntrrton v. ISewaU (106 Mass. 148), VIU, 298, and noU. 299. 

^ In keeping or osing property. The owner of a steam boiler who oper- 
ates and uses the same upon his own premises, in such a manner that it is not 
a nuisance, is not liable for damages done to an a4Joining owner by its explo- 
sion, without proof of fault or negligence on his part. 1873. Losee v. 
Buchanan (51 N. Y. 476). X, 628. See contrary principle, WUeon v. CUy of 
NevD Bedford (108 Mass. 261), XI, 852. 

6. Defendant excavated a tunnel in his own land, extending under the 

bed of a stream. The pressure of the water having broken in the roof of the 
tunnel the water rushed in and through the tunnel and undermined plaintiff's 
land. Held, that defendant was liable for the damage without proof of negli- 
gence or want of skill on his part. 1871. CahUl v. Eastman (18 Minn. 824), 
X,184, 

6. So where defendant accumulated water in a reservoir, which by per- 
colation escaped upon to the plaintiffs land and injured it ; held, that defend- 
ant was liable even though plaintiff sold the land to the defendant for the par 
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pose of oonBtraetiiig the iMerroir. 1871. WUion t. OUif <^ 2f0W B6tfford (106 
Mass. 261), XI, 862. 

7. At railroad oroulng* In an action against a railroad company to recover 
for caosing the death of plaintiflTs decedent, held, that it is negligence for one 
approaching a railway crossing not to use the sense of sight and hearing to 
discoyer a coming train, and that, in the absence of special statute, the omission 
of all signals at crossings is not negligence p&r se on the part of the railroad 
company. 1870. BeiitfotUains Bailuatf Oo, y. HunUr (88 Ind. 885), V, 201, 
and noU, 216. 

8. The citizen who, on a public highway, approaches a railroad track 

and can neither see or hear any indications of a moying train, is not chargeable 
with negligence in assuming that there is no car sufficiently near to make the 
crossing dangerous. He has a right to presume that in handling their cars the 
railroad companies will act with appropriate care, and that the usual signals 
of approach will be seasonably given. 1870. labor y. MUsouri VaUey M. B, 
Co, (46 Mo. 853), II, 517. 

9. Question of oare for Jnry. In an action against a railroad company for 
killing plaintiflTs horse at a highway crossing, evidence was adduced showing 
that a servant of plaintiff, employed to deliver goods, upon stopping with the 
horse and wagon to deliver a parcel at a house from fifty to a hundred rods 
from the railroad crossing, left the horse unfastened for four or 'five minutes, 
while he was in the house, knowing it was not afraid of cars, and having used 
it for three or four months without ever hitching it or knowing it to start, and 
that the horse started while the servant was in the house, and ran down the 
street and into defendant's train, which was crossing the street at the moment, 
whereby it was killed. The Judge ruled that, as at the time of the accident 
the horse was frightened, and not under the control of any one, it was not the 
subject of any care whatever, and, therefore, the plaintiflT could not recover, 
whatever negligence might be shown on part of defendants. Held, error, and 
that the question of due care of plaintiff was for the Jury. 1870. JSotUhtDorth 
v. Old Colony df Netoport RaUiDay Company (105 Mass. 842), VII, 528. 

10. PlaintiflT, a passenger upon defendant's railroad, had a ticket for F., 

where the train was advertised to stop. The train' did not stop, but passed by 
the station very slowly, and a brakeman told plaintiff that the train would not 
stop, and that she had better get off, which she did, and in doing so was thrown 
down and injured. Held, that the plaintiff was not, as a matter of law, negli- 
gent, but that the question should go to the Jury. 1872. Filer v. H, T, O. B, 
iJ.(7<>.(49N.T. 47),X,827.' 

11. Oolliaion — grounded tow — towboat The defendant's steamer, St. 
John, in attempting to pass a grounded tow belonging to the plaintiff, instead 
of taking the ordinary channel, which was on the west side of the tow, went 
to the east side, the pilot supposing that the channel had changed. The pilot 
knew that the tow was aground. Held, that the pilot was guilty of negligence, 
and the owners of the St. John liable for damage done by collision with a yes 
sel belonging to the tow. 1870. Auitin t. If. J, Bteamboat Oo. (48 N. T. 76), 
ni,668. 
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12. Ee was negligent, although the accident maj have been caused bj 

an obstacle which had been recentlj and suddenlj fonned and could not be 
seen by him. A partj cannot avail himself of the defense of " inevitable acci- 
dent/' who, by his own negligence, gets into a position which renders the 
accident inevitable. lb. 

13. The St. John» before reaching the tow, signaled that she intended 

to go to the east. No answer was made by those on the tow, though it had 
been grounded by its pilot making a mistake similar to that of the pilot of the 
St John, and some of those in charge had sounded and discovered that the 
channel had changed. Held, that those managing the tow were not guilty of 
contributory negligence. lb, 

1^ There was no legal duty on the part of the tow to either signal or 

impart any information as to the channel to tiie St. John. A steamer with full 
control of its machinery, desiring to pass a vessel, whether stationary or mov- 
ing, must do it on its own responsibility, and is bound to select its route at its 
periL lb. 

16. When landlord liable for injuries from leased pramiseSi The plaintiff, 
while passing along a highway, was injured by a mass of ice and snow falling 
upon her from the roof of defendant's building. In an action to recover dam- 
ages, ^«M, that the defendants were liable, although the building was occupied 
by tenants wlio had covenanted to keep the tpremises in repair, as it did not 
appear that the roof was under their control. 1869. Shipley v. Fifty Anodatei 
(101 Mass. 251), lU, 846. 

16. So when a building is so near the street, and of such a shape and 

' character that snow and ice collected upon the roof, in the natural pourse of 
things, falls down upon the sidewalk, and thereby injures a passer, using due 
care, the owner of the building is liable ; and this is so notwithstanding the 
rooms in the building are occupied by tenants, the owner having access to and 
control of the roof . 1870. /9Aip%v. JV^j^jlMooto^M (106 Mass. 194), VIU, 818. 

17* Where premises are in possession of a tenant the owner is not liable 

for injuries occasioned by their getting out of repair, unless he is bound to 
repair, or unless the premises were in bad condition when possession was given 
to the tenant. 1870. Fish&r v. TMrkeU (21 Mich. 1), IV, 423. 

18. Defendant, owner of a building, rented the lower story to plaintiff 

and the upper stories to other tenants. There was, in the upper part, a water- 
closet, to which all the tenants had access, and which, though properly con- 
structed, had become out of order by reason of the negligence of the tenants, 
of which fact defendant had notice. Meld^ that defendant was liable for dam- 
ages occasioned to plaintiffs goods by reason of the overflow of said closet 

1871. Mar$haU v. Cohen (44 Ga. 489), IX, 170. 

19. Plaintiff fell through the covering of a coal hole in the sidewalk. 

Defendant was the lessee of the premises to which the coal hole was appur- 
tenant. The injury occurred by reason of the improper construction of the 
oovering. Held, that defendant was liable, separately, or jointly with the 
lessor, and that no proof of notice of the defect to the lessee was necessary 

1872. Jreins v.Fbod (61 N.T. 224), X, 608. 
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20. Aninudi killed by oan. An animal was killed byatralnof can mnning 
at the otdinaiy speed. Held, that the fact that the speed of the train was not 
checked while approaching the animal did not tend to show negligence ; nor 
did the fact that the engineer did not see the animal until the train was cloee 
to it show want of ordinary care. 1869. Bemia v. ConnsetmU B. B. Co, (42 
Vt. 875), 1, 889. 

21. Where the live stock of plaintiff, running in his field, strajed upon 
defendant's unfenced railroad and were killed by a passing train, these facte, 
unexplained, make a prima fade case of negligence against the defendant. 
The plaintiff was not chargeable with contributory negligence, from the fact 
that he knew that the railroad was not fenced when he turned the stock into 
the field. 1871. McCoy v. California Pacific Bailroad Co. (40 CaL 532), VI, 023. 

22. Declaration against a railroad o<mipany for negligence whereby pluntiff 
was injured, not averring that he was himself in the exercise of due care, hetd, 
good. 1878. Thompaon ▼. Iforth MisBouri BaUroad Company (51 Mo. 190). 
XI, 448. 

23. Of railroad — burden of pvoo£ In an action against a railroad company 
to recover for injuries occasioned through its alleged negligence, Juid^ (1) that 
the fact that the defendant had leased that part of the road where the accident 
happened, without authority of law, was no defense ; and, (2) that although the 
burden was on the plaintiff to prove defendant's negligence, yet proof that the 
injury was caused by the cars running off the track was evidence of negligence 
sufficient to charge defendant li^ the absence of explanation. 1872. Il^rilal v. 
Middlesex B, B. Co, (109 Mass. 898). XII, 720. 

24. In 6rder to extinguish a fire in plaintiff's building it was necessary to, 
and firemen did, lay a hose across defendants' railroad. Defendants' servants, 
with notice of the presence of the hose, and although having time to stop the 
train until the hose could be uncoupled, ran a train over and severed the hoee, 
thereby cutting off the water from the fire which otherwise might and probably 
would have been extinguished, and the building was consumed. Held, that 
the hose was lawfully laid across the track, and that the act of the defendants' 
servants was the proximate cause of the destruction of the building, and that 
the defendants were liable. 1872. MetaUie Compreeeion CatUng Co. v. Fitch' 
burg B. B. Co. (109 Mass. 277), XII, 689. 

26. Bvidenoe. In an action against a railroad company to recover damages 
for causing the death of plaintiff's intestate, held, that the declarations of the 
fireman of the train which caused the death, made soon after the accident, as 
to the speed of the train, the position of the deceased, and the giving of the 
customary signals, were inadmissible. 1870. Bellrfontains By. Co. v. MurUer 
(33 Ind. 836), V, 201. 

II. Negligent commukication of fire. 

26. A man who negligently sets fire on his own land, and keeps it negli- 
gently, is liable for injuries done by its direct communication to the property 
of another, whether through the air or along the ground, and whether he 
might or might not have reasonably anticipated the particular manner and 
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direction in which it was actually communicated. 1871. JBiggins y Dewey 
a07 Mass. 494), IX, 68. 

27. He who negligently sets or negligently manages a fire in L s own 

property is liable to his immediate neighbor for the damages caused to him by 
the spread of the fire on to his neighbor's next adjacent property. 1872. Webb 
V. Rome, etc., S, B. Co. (49 N. T. 420), X, 889. 

28. By railroad locomotive. Where, from the defect in the construction 
of a railway engine, carelessness in those operating it, or want of proper 
appliances to prevent the emission of sparks or coals of fire from the smoke 
stack, property adjoining a railway is destroyed by fire, the railroad corpora- 
tion is liable for the damages resulting from such fire ; and absence of the 
best contriyance known to prevent the spread of fire from a locomotive will 
be construed as negligence on the part of the railroad corporation. 1870. 
Jackwn v. The Chicago di N, W. Railway Co. (81 Iowa, 176), VII, 120 ; Steimocg 
V. Brie RaHway Co. (48 N. T. 128), III, 678. 

29. But a railroad company is not bound to use every possible preven- 
tion which scientific skill may suggest, nor to adopt an untried machine, and 
therefore it is negligent in not supplying its engines with spark arresters only 
when such apparatus is known and in practical use. 1870. SUintoeg v. Brie 
Railway Co., $ttpra. 

30. It is evidence of negligence for a railroad company to run an 

engine without a screen on the smoke-pipe, from which large sparks are 
emitted so as to set fire to an adjoining dwelling. 1871. BedeU v. Long l$land 
R. R. Co. (44 K Y. 867), IV, 688. 

31. It is a question for the jury whether a railroad company has taken 

reasonable precaution to prevent the escape of sparks from its engine. 1870. 
Toledo, etc.,R. R. Co. v. Pindar (58 111. 447), V, 57. 

32. Where a locomotive, which is well constructed and properly man- 
aged, nevertheless emits sparks sufficient to set fire to cut and dried grass and 
weeds which the railroad company had permitted to lie in a combustible state 
upon its land along the track, and the fire is communicated thence to an 
adjoining field and, through stubble and uncut but dry grass, to a wheat-stack, 
which is thus consumed, the company is liable for the loss. 1870. Flynn v. 
San Francisco d San Joae R. R. Co. (40 CaL 14), YI, 595, and no^, 597. 

33. Whether or not a railroad company is guilty of negligence in per- 
mitting combustible materials to accumulate upon its lands is a question for 
the jury. 1870. Eesee v. Chicago dN.W.R, R. Co. (80 Iowa, 78), VI, 648 ; 
' Kellogg v. Chicago d N. W. R. R. Co. (26 Wis. 228), VII, 69, and note, 80 ; 
Webb V. Rome, etc., R, R. Co. (49 N. Y. 420), X, 889. 

34. oontribntory ne^big«no« by land owner. Land owners contiguous 

to railroads are as much bound, in law, to keep their lands from an accumu- 
lation of dry grass and weeds as railroad companies are ; and when a fire is 
ignited on a railroad company's right of way, and is communicated in con- 
sequence of such accumulations to fields adjoining, the negligence of the 
owner will be held to have contributed to the loss, and unless it appears that 

35 
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the negligence of the company is greater than that of the land owner, the 
latter cannot recover. 1870. OMcago and NcrthwetUm B. R, Co. t. 8imonaon 
(64 111. 604), V, 166; Kewe v. Chicago A N. W. B. B. Co. (80 Iowa, 78), VI, 648; 
Bee, contra, note, 167. 

36. Bat, on the other hand, it was held that the failore of a land 

owner to remove the dry grass or stubble from his own land in order to avoid 
anticipated danger from fire caused bj the default or misconda<^ of a railroad 
company was not negligence on his part. 1870. Kellogg v. Chicago db N. W. 
B. B. Co. (26 Wis. 228), VU, 69, and note, 80. 

36. Proximate and remote cause. By reason of defendant's negligence 
sparks from one of its locomotives set fire to a warehouse near the railroad 
track, which communicated fire to plaintiff's building, situated thirty-nine feet 
distant. Held, that defendant was not liable therefor, the injury being too 
remote. 1870. Penneylwinia B, B. Co, v. Kerr (62 Penn. St 868), 1, 481. 

37. ^-^ On the contraiy, heid, that the fact that natural agencies, as high 
winds or drought, contributed to cause the injury, or that the property 
destroyed was at a distance from the place where the fire originated, does not 
affect the question as to the liability of a railroad company, or render the 
fire the remote and not the proximate cause of the injtiry done. 1870. Kel- 
logg V. Chicago db N. W. B, B, Co. (26 Wis. 228), VII, 69, and noU, 80. 

38. A building belonging to a railroad company took fire from spaiks 

from one of their engines, and from this building fire was blown across the 
street to the storehouse of P., which, with several thousand dollars in money 
contained therein, was consumed. In an action by P., to recover for the loss, 
Tieldj (1) that, as the loss of the money could have been prevented by reasonable 
efforts for its preservation, the company were not responsible as to it ; 
(2) that the question whether the injury sustained was too remote, was for the 
jury. 1870. Toledo, Peoria and Warsaw Bailwag Co. v. Pindar (63 111. 447), 
V,67. 

39. In a time of extreme drought, one of defendant's locomotives, in 

passing along its road, opposite plaintiff's land, dropped live coals upon the 
track, which set fire to a tie, the fire thence communicated to weeds, grass and 
rubbish, which defendant had suffered to accumulate by i)ie side of its track, 
and thence it spread to plaintiff's land, baming and destroying his growing 
forest trees. Held, that the damages to plaintiff were not too remote. 1872. 
Webb V. Borne, etc., B. B. Co. (49 N. Y. 420); X, 889. 

40. Burden of proof — evidence of negligence. Th^ mere fact of injury 
from fire, set by sparks emitted from a railroad engine, is not prima facte evi- 
dence of negligence on the part of the company. The burden of proof is on 
the plaintiff to show that due care and caution have not been exercised by the 
company : but this fact may be satisfactorily established by evidence of cir- 
cumstances bearing more or less directly upon the fact of negligence, such al 
the absence of, or defect in, the spark arrester, an unlawful speed or an extra- 
ordinary heavy train. 1870. Qnndy v. The Chicago d Northwestern 'B, JB. • 
Co. (80 Iowa, 420), VI, 682. • 
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41. In an action against a railroad company to reooYor for injnriea 

occasioned bj the escape of fire from one of its engines, held, that the burden 
of proof is on the company to show that the engine was properly constructed 
and properly managed. 1872. Spaulding ▼. Chicago A Ifarthweitam S. B 
Oo. (80 Wis. 110), XI. 550. 

in. OONTBIBnTORT NBOLIOBNOB. 

42. Xlfieot of oontrtbatory negligenoe — burden of prool Whenever there 
is negligence on the part of the plaintiff, contributing directly, or as a proxi- 
mate cause, to the occurrence from which the injury arises, such negligenoe 
will prevent the plaintiff from recovery ; and the burden is always upon the 
plaintiff to establish either that he himself was in the exercise of due care, or 
that the injury is in no degree attributable to any want of proper care on his 
part. 1869. Murphy v. Dsane (101 Mass. 455), lU, 890. 

43. But in Illinois, the rule is that when the negligence of the plain- 
tiff is slight as compared with that of the defendant, a recovery may neverthe- 
less be had. 1869. Chicago db Alton B. M, Co. v. Pondrom (51 Dl. 888), II, 806. 

44^ By infuit — negligmioe of parents. The plaintiff, an infant four years 
and seven months old, while returning unattended from school, was run 
over by defendant in the public street. In an action to recover for the inju- 
ries, h^id, that it was for the jury to determine whether or not plaintiff's par- 
ents were guilty of negligeuce in permitting him to be in the street alone. 
1870. Lynch v. BmWi (104 Mass. 52), VI, 188. 

46. In such action the opinion of plaintiif s school teacher as to his 

capacity is admissible. lb. 

46. When an infant is in the streets, without negligence either on the 

part of himself or parents, he is bound to use only such reasonable care as he 
is capable of, though of less degree than adults would be bound to use under 
the circumstances. Ih. 

47. Where a child about five years of age is negligently allowed, by 

its parents, to go into the public street, yet does no act which prudence would 
forbid, and omits no act which prudence would dictate, there is no negligence 
^ contributory to an Injury and which will prevent a recovery by the child. i&. 

48. Where a child, three years and two months old. Is fatally injured 

by the negligent management of a street railroad car, if the child exercised 
proper care, the company is liable irrespective of the negligence of its parents 
in allowing it to go upon the street ; but if the child did not exercise proper 
care, the conduct of its parents is essential to determine the liability of the 
cpmpany. Negligence of the parents, in the latter case, releases the company 
from liability, but the absence of negligence in the parents fixes the company's 
liabiyty. 1872. Ihl v. The Forty-second Street and Gh-and Street Ferry B. B. 
Co, (47 N. Y. 817), VII, 450. 

49. It is not negligence per $e for a parent to send a child three years 

* and two months old across an avenue, through which a street railroad runs, in 
^charge of a sister nine and a half years old. The question of parental negli 
gence in such a case is for the jury. lb. 
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60. A child, nineteen months old, strayed from ita mother to the rail- 

road track of the Pennsylvania Railroad Ck>mpan7, and was mn over by a car, 
which had been detached from the engine and sent around a curTe,on a slight 
down grade, unattended by a brakesman. The track where the child was 
Injured ran through a lot which the public had been permitted, by the railroad 
company, to use freely. In an action to recover for the injuries received by 
the child, the judge took the question of negligence away from the jury and 
charged that no more than $8,000 could be recovered, by reason of the limit in 
the act of assembly of 1868. The injury happened in 1864, and this action 
was commenced in 1866. ffeld, (1) that, as in this case the negligence alleged, 
consisted of a positive act of carelessness in sending a car around a curve out 
of sight, on a descending grade, at a place where persons might be expected 
to be, from the permissive use suffered by the company, the question of negli- 
gence was for the jury ; (3) that the child was incapable of contributory neg- 
ligence. 1870. Ka% V. Penmyhania JRailroad Co. (66 Penn. St d69), m, 6d8. 

61. The fact that a parent living in a quiet street, where few vehicles 

pass, permits a child six years old to go unattended upon the streets, does not 
constitute negligence |>^««. It is a question proper for the jury. 1872. Cot 
grove v. Ogden (49 N. T. 255), X, 361. 

62. Arm prqjeotiag from oar. Pliuntiff 's arm while projecting from a car 
window was injured by coming in contact with a car standing near the track. 
Held, that defendants were liable. 1869. Chicago A AUon B. ILOo.y, Pan 
drom (51 Dl. 888), II, 806. 

63. While endeavodng to save Ufa. Plaintiff's intestate, while endeavor- 
ing to rescue a child from being run over by an approaching railway tnin, 
was himself struck by the train and so iigured that he died. MM, that it was 
proper to submit to the jury the questiouj^ whether the negligence of the 
deceased contributed to the injury. 1871. JSekert v. Long Idand E. B.Co. 
(48 N. T. 502), III, 721. 

64. The law has so high a regard for human life that it will not impute 

negligence to an effort to preserve it, unless made under such circumstances as 
to constitute rashness in the judgment of prudent persons. Although an expos- 
ure to injury, for the purpose of saving property, is negligence, for the purpose 
of saving human life, it is not so, unless such as to be regarded rash or reck- 
less, lb. 

66. ▲ boy was warned off a gangway, because it was a passage for labor- 
ers to pass through with iron trucks, wheelbarrows, etc. He was subsequently 
in the gangway, when he was killed by the falling of a car negligently pushed 
off a tramway overhead. Held, that he was not guilty of contributory negli- 
gence, there being no reason to expect danger from the cars above. 1871. 
Qray db BeU v. 8coU and Wife (66 Penn. St. 345), V, 871. 

66. Questions for Jury — o<miparatlve negligence — damages. In an action 
to recover for iiguries received by the son of plaintiff in consequence of the 
alleged negligence of defendant in placing barrels and a counter on a public 
street, it appeared that the son was twelve years old, and that, in passing on 
the sidewalk, he put his hands upon the counter, as if to jump upon it when 
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It fell and fmctared his leg. ffM, (1) that the age and discretion of the boy 
were subjects of consideration by the jury ; (2) that, as the negligence of defend- 
ant was much greater than that of the boy, plaintiff could recover ; and (8) that 
evidence tending to show permanent injury, as affecting the amount of damages* 
was properly submitted to the jury. 1870 K&rr v. Fargue (54 111. 482). V, 
146, and note, 148. 

67. When violation of law not negUgencOi An action will lie for injuries 
willfully or carelessly done to plaintiff, to which his own conduct has not con- 
tributed, although at the time of the injury he was violating the law. 1870. 
Steele v. Burkhardt (104 Mass. 69), VI, 191, and note, 198. 

68. Plaintiff's team, while standing in a public street in a manner pro- 
hibited by a dty ordinance, was negligently driven against and injured by 
defendant's servant. Held, that plaintiff could recover, the only fault on his 
part consiirting in the violation of the dty ordinance. lb. 

69. So where one was injured by a defect in a street while driving at a 

rate of speed forbidden by law, held, that he could recover, the jury having 
found that the speed did not contribute to the injury. 1870. Baker v. Port- 
land (68 Me. 199), IV, 274. 

60. By one wrongfally on railroad track — when o<mipany not eaccused. 
Plaintiff desired to cross defendant's track at a public crossing, but was pre- 
vented from doing so by a train of defendant's cars standing at that point. 
She then attempted to cross at another place, where there was no public cross- 
ing, and, in so doing, was struck and injured by defendant's car. Held, that, 
notwithstanding the fact that plaintiff was not rightfully on the track at the 
place of the injury, yet, if the injury might have been avoided by the use of 
ordinary care and caution by the defendant, the Utter was liable therefor. 1872. 
Brown v. The Hannibal db 8t. Jdeeph BaOroad Oo, (60 Mo. 461), XI, 420, and 

note, 426. 

See TSviBASCE, 

NEGOTIABLE INSTRUMENT. 
Stook oerkifioate. A certificate of stock transferred in blank is not a nego 
liable iBitnunent. 1868. ^SAm ▼. ^mvumt (100 Mank 882), 1, 116. 
See Bills Aim Notsb. 

NEWSPAPERS — See NonoB. 

NEW TRIAL. 

1, Jmon drank intoxioating Uqnom after they had retired to consider of 
their verdict Hdd, ground for a new trial. 1889. Rffan v. Harrow (27 Iowa, 
^4). 1, 802 ; Doom v StaU (86 Ind. 496), IX, 760, and nUe, 7B4. 

2. Where, however, the liquor was used as a medicine, it was held not 

to'vitiate the verdict in the absence of any showing that it was so used with- 
out the knowledge of the defendant's counsel, or that the effbcts were intoxi- 
cating. 1871. State v. Morphy (88 Iowa, 27). XI, 122. 
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3. An ordinanoe of a constitatioiial oonventioii, granting new trlala in cer- 
tain cases, is yoid. 1878. Latoaan v. Jeffries (47 Miss. 086), XII, 842. 

4. Where^ under an indictment for mnrder, the defendant is convicted of 
manslaughter, and a new trial is granted on his motion, he may at the secoDd 
trial be convicted of murder. 1871. State v. McGord (8 Kans. 282), XII, 469 ; 
sed contra, note, 473 ; and State v. Martin (30 Wis. 216), XI, 567. 

6. Zhridenoe of Jurors on motion for new triaL On a motion for a new trial 
on the ground of bias on the part of one of the jurors, the evidence of jurors as 
to the motives and influences which affected their deliberations is inadmissible, 
either to impeach or to support the verdict. But a juryman maj testify to anj 
facts bearing upon the question of the existence of anj extraneous influence, 
although not as to how far that influence operated upon his mind. So a juiy- 
man maj testify in denial or explanation of acts or declarations outside of the 
jury room, where evidence of such acts has been given as ground for a new 
trial. 1871. TTcTCH^toord v. X«<mM (107 Mass. 458), IX, 49. 

NOLLE PROSEQUI — See CRiMmAL Law. 

NON-RESIDENT — iS^ Limitation op Actions. 

NOTARY— 5^ Bills and Notm. 

NOTICE. 
I. Publication op. 
II. To AOENT — See Agbnct. 
III. Op depbotb in strbbtb — See Highwatb. 

When legal notices are directed to be published in a newspaper, a news- 
paper in the English language is meant, in the absence of express directions 
to the contrary. 1872. Ordham v. Eing (50 Mo. 22), XI, 401. 

NUISANCE. 

1. The aot of maMng a speech in a public street, although it may become a 
nuisance by obstructing the public highway, is not a nuisance per ee. 1872. 
Fairbanks v. Kerr (70 Penn. St. 86), X, 664. 

2. Briok-buming, being a useful and necessary employment, will not be 
restrained by injunction, although carried on in the outskirts of a dty, because 
it occasions some discomfort, or even injury to those residing in the vicinity. 
Upon an application to restrain the exercise of a lawful business, the court 
will look at the customs of the people, the characteristics of their business, the 
common uses of property, and the peculiar circumstances of the place. 1872. 
ffuekemtine^s Appeal (70 Penn. St. 102), X, 669, and noU, 674. 

3. Objoots within the limit of a highway which, in their nature, are calcu* 
lated to frighten horses of ordinary gentleness, may be nuisances which make 
the highway defective within the meaning of a statute requiring towns to keep 
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their highways " in good and sufficient repair/' Whether in anj case sach an 
object is a nuisance, is a question of fact for the jury. 1872. Ayer v. City of 
Norwich (09 Conn. 876), XII, 896, and note, 400; Foshay v. Qlen ffaoen (25 Wis. 
288), m, 78. 

4. Steam whistle near highway. Plaintff was driving a horse of ordinary 
gentleness on a highway. When passing defendant's factory, situated near 
the highway, the horse became frightened by the blowing of a steam whistle 
upon said factory, and plaintiff was injured. Held, that defendants were liable. 
1871. Knight y. Goodyew^s India Rubber Olove Manvfaeturing Go, (88 Ck>nn. 
488), IX, 406. 

6. The disturbance of a religious congregation by singing, when the singer 
does not intend so to disturb it, but is conscientiously taking part in the relig- 
ious services, may be a proper subject for the discipline of his church, but is 
not indictable. 1878. )»toto v. X»nA;^io (69 N. C. 214), XH, 645. 

6. ▲ person who uses his property in such a manner as necessarily tends 
to injure the property of another is liable to that other for any injury which 
may result from such use, without regard to considerations of care and skill 
therein. 1871. CoAiU v. .S^utma/i (18 Minn. 824), X, 184. 

7. Defendant excavated a tunnel in his own land, extending under the bed 
of a stream. The pressure of the water having broken in the roof of the 
tunnel, the water rushed in and through the tunnel and undermined plaintiff's 
land. Heldt that the defendant was liable for the damage occasioned, without 
proof of negligence or unskillf ulness on his part. lb. 

8. One who brings or accumulates on his own land any thing which, if 

it should escape, may cause damage to his neighbor, and which does escape 
and cause such damage is liable. 1871. WiUon v. City of New Bedford (108 
Mass. 261), XI, 852 ; see, otherwise, Loeee v. Buchanan (51 N. Y. 476), X, 628, 
where the owner of a steam boiler which exploded without his fault and 
injured his neighbor was held not to be liable. 

9. To render a party liable to an action lor damages resulting from a no^ 
sance upon his land, where the nuisance was created by a previous owner of 
the land before the conveyance to the defendant, the proof must show notice 
to. or knowledge on the part of the defendant of the existence of the nuisance, 
but no request to abate it is necessary. Proof of the mere continuance of the 
nuisance on the land of the defendant, without such knowledge or notice of its 
existence as to charge it with fault for such continuance, is not sufficient to 
maintain the action. 1878. Oonhoetan Stone Road v. The Buffalo, etc., B. B. 
Go, (51 N. Y. 573), X, 646. 

10. Liability of landlord lor injuries occasioned by the leased premises. 
iL landlord is liable for injuries occasioned by ice and snow falling from the 
roof of the demised premises, although the^uilding was occupied by tenants 
who had covenanted to keep the premises in repair, where it does not appear 
that the roof was under the control of the tenants. 1869. Shipley v. Fifty 
Aeeodaiee (101 Mass. 251). UI, 846 ; Shipley v. F^fty Aeeodatee (106 Mass. 194). 
711,818. 
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11. Defendant, owner of a boildinf, rented the lower story to plaintiff 

and the upper stories to other tenants. There was, in the apper part, a water- 
closet to which all the tenants had access, and which, though properlj con- 
structed, had become out of order bj reason of the negligence of the tenants, 
of which fact defendant had notice. Hdd, that defendant was liable for dam- 
ages occasioned to plaintiff's goods by reason of the overflow of said closet 
1871. Ma/rshaU v. Cohm (44 Ga. 489), IX, 170. 

12. When lenee liable for. Where a coal-hole had been excavated in the 
sidewalk of a city, and was used by a subsequent lessee of the premises for 
the benefit of which it was made, and to which it was appurtenant, and in con- 
sequence of its defective covering, the plaintiff, passing along the street, fell 
through the opening and was injured 7 hM, that the lessee was liable sepa- 
rately, or jointly with the lessor, for the injuries sustained, and that proof of 
notice of the defect to the lessee was not necessary. 1872. Irvine v. Wood (51 
N. T. 224), X, 608. 

13. Where there is no provision in a lease in regard to injuries, it is 

the duty of the person having control of the premises to keep a scuttle in the 
sidewalk in repair ; and the owner of the premises will not be liable to an 
injured party for neglect to keep the scuttle in repair if it was in good condi- 
tion when possession was given under the lease. 1870 FMer v. TkirkeU 
(21 Mich. 1), IV, 422. 

14. Cooking range — i^en landlord Uable. Defendant erected in his house 
adjoining plaintiff 's premises, a cooking range, so near to the partition wall 
that the ordinary use of it injured plaintiff's goods and rendered his premises 
uncomfortable and disagreeable. HM, that the use of the range was a nui- 
sance, and that an action on the case would lie against defendant, although he 
had leaeed the premises containing the range to a tenant, who built the fires. 
1871. Orady v. WoUwr (46 Ala. 881), VII, 598 . 

16. Where maohinery prodooes a Jarring of buildings. Defendant carried 
on a manufactory in a building adjoining two buildings owned by plaintiff. 
Defendant's machinery was run by steam power, and its operation produced a 
jarring and shaking of plaintiff's buildings, to their injury aad to the annoy- 
ance of the occupants. PlaintilE^s house had been leased by the defendant for 
ten years, and the alleged nqisanns vaa erected and put into <^»erat&on during 
the existence <^ the lease. Fourteen days after the lease ezf^red plaintiff 
brought an action to restrain defendant from the use of his steam power. 
Plaintiff's evidence as to the injurious efibcts of his premises was confined to 
the effects produced during the #xistenoe of the lease. MM, that plaintiff was 
entitled to a judgment, enjoining defendant from so conducting his business as 
thus injure the plaintiff; that pUintiff was not bound to take measures to 
abate the nuisance during the existence of the tenancy, and his delay in com- 
mencing suit until the termination thereof was no laches; and that the fact 
that the premises were leased in no way affected the competency or weight of 
the evidence as to the injuries sustained. 1873. MeKeon v. See (51 N. T. 800), 
X,659. 
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16. Where the owner and not the oontniotor is liable. The owner of a 
city lot, having determined to build, let parts of the work to different persons 
— to one the excavation, to another the stone-work, to another the superstruc- 
ture ; while himself delivered stone, lime and sand. Meld, that the owner, and 
not the contractor, was responsible for an injury to a traveler, caused by the 
excavation being insufBdently guarded. 1871. Roman v. Stanley (66 Penn. 
St. 464). V, 889. 

17. Erected by semrant of contractor. The defendant company were 
engaged in constructing their railroad, and the other defendants were contrac- 
tors with the company for doing a portion of the work, under a contract which 
prohibited them from suUetting any part of the work, without the consent of 
the company's engineer; required them to employ competent servants, and 
provided that they should immediately discharge, whenever required by the 
engineer so to do, any servants considered by the engineer to be incompetent. 
The contractors, with the consent of the company, snblet the zock excavations 
to S., it being understood by all parties that nitro-glycerine was to be used in 
blasting the rock. 8. received permission of the engineer to erect on the com- 
pany's land a magazine for storing nitroglycerine necessary for the work. 
Afterward 8.^ without knowledge of the defendants, stored In nid magazine a 
qoantl^ of nitroglycerine belonging to, and for the benefit of another company. 
While a portion of this last-named nitro-glycerine was being removed, at the 
request of its owners, an explosion occurred^ through the negligence of a ser- 
vant of 8., the sub-contractor, by which plaintiff's intestate was killed. Hdd, 
that defendants were not liable. The relation of master and servant did not 
exist between the servant of S. and the defendants, nor, under the drcum- 
stanoes, did the injury result from a nuisance, erected and maintained on the 
defendant company's land by their consent. 1870. Oujf v. Newwrk, ete., J3. JR. 
Ci>.(35N.J.17),X,206. 

18. Ordinanoa of town oonnoil as to. In an action against defendant, for 
pulling down and removing plaintiff 's livery stable, an ordinance of the town 
conndl ordering such removal is no defense, the nuisance not being caused by 
the erection itself but by the persons who resorted there. 1869. MUler v. 
Bureh (8d Tex. d08). V, 248. 

19. An ordinance of a town declaring a nuisance aU intoxicating 

liquors kept within the limits of the town for the purpose of being sold or 
given away as a beverage to be dmnk within said town, and directing the 
police officers to abate said nuisance by removing the liquors beyond the 
town limits, will not justify sudi officers in seizing and carrying away liquors 
until it has been determined by a court of justice that the ordinance has been 
violated. 1869. Dori^ v. PMSPltf (51 m. S86), U, 801. 

2a Defoot In biidga. A canal company was required by its charter to keep 
in repair the bridges over the canal. Plaintiff was injured by reason of a 
defect in one of such bridges. HM^ that the c(nnpany was liable without 
evidence of actual or willful negligence on its part 1870. Penmylwnia and 
Ohio Oanal Oo. t. €fraham (68 Penn. 8t. d90), m, 549. 
See HIOHWAT8 ; PBBSoaiFnoif . 
86 
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OFFICE AND OFFICER. 

1. A pnblio office is an agency for the State, and the pereon whose duty it 
is to perform this agencj is a pablic officer. 1872. SUUe y. Stanley (66 N. C. 
59), Vni, 488. 

2. An act providing for the appointment of a director for the State in 

all corporations in which the State Li a stockholder creates an office, and the 
person so to be appointed is a pablic officer. Jb. 

3. The constitution prohibited judges from holding any other *• office 

or public trust." Q., a judge, was appointed by the legislature one of a com-, 
mittee to pass upon the genuineness of certain relics, about to be purchased 
by the State. MM, that the appointment was not in yiolation of the consti- 
tution, the position not being an " office.'* 1878. People ▼. NichoU (52 N. Y. 
478), XI, 734. 

4. An alien who has not declared his intentioiis to become a citizen of 
the United States, may be elected to a public office and may hold the same in 
case his disability be removed before the term of office begins. 1871. 8iaU 
V. Murray (28 Wis. 96), IX, 489. 

6. The legislature has no power to appoint permanent officers for the full 
term whose duties are purely municipal. 1871. People ▼. HurUmt (24 Bfich. 
44), IX, 108. 

6. Legislative control of. The constitution fixed the term of judicial offi- 
cers. The legislature passed an act establishing a new judicial district and a 
judge was appointed. Held, that a subsequent act repealing the former act 
and abolishing the district before the expiration of the term was unconstitu- 
tional. 1869. Commonwealth v. Gamble (62 Penn. St. 848), 1, 422. 

7. Where the constitution provides for the office of sheriff, but does 

not define the powers and duties pertaining to the office, the legislature has 
no power to take from the office a part of the duties and functions usually 
appertaining to the office, and to transfer it to another office. 1871. King v. 
Hunter (65 N. C. 603), VI, 754. 1870. State v. Brunei (26 Wis. 412), VU, 84. 

8. But where an office is entirely the creation of the legislature, the 

legislature, in the absence of any constitutional restriction, may shorten the 
term or abolish the office. 1870. State v. Douglaea (26 Wis. 428), VII, 87, and 
note,90. 

9, Where the State constitution provided that certain officers should 

be elected at such times and in such manner as the legislature should direct ; 
and the legislature had directed the time and manner, and an officer had been 
elected accordingly, Tield, that an act subsequently passed extending the term 
of the incumbent was unconstitutional. 1871. People v. Bull (46 N. Y. 57) 
VII, 802. 

10. An office created by a municipal cori>oratlon may be abolished by 
the same authority, so as to deprive the incumbent of his salary for the unex- 
pired term for which he was elected. 1871. City Council of Augusta v. Sweeney 
(44 Qa. 463), IX, 172. 
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IL Official bonds — liability of sureties. Where a person holds the same 
office for two successive terms, the sureties on his official bond for the second 
term are liable onlj for monejs actually in his hands at the time of liis execu- 
tion of the bond, or received bj him subsequently thereto ; but thej are not 
liable for moneys reported bj him, at the end of the first term as in his hands, 
but which in fact he had converted to his own use. 1869. Vivian v. Otis (24 
Wis. 618), 1, 199. 

12. A person who was elected treasurer of a town for five consecutive 

jears, served the first four jears without a bond, and in the fifth year he gave 
a bond, conditioned that, whereas he had been elected to the office for that 
year, if he should well and faithfully perform all the duties of his office, the 
bond should be void. In an action on the bond it was agreed that during the 
first year he falsely credited himself, in his account of that year, with money 
as having been officially disbursed by him, and never entered it on his subse- 
quent accounts, but retained it. Held, that the money could not be treated as 
a balance in hand in the fifth year, and that, as the misappropriation was com- 
plete before the bond was given, the sureties were not liable. 1870. Inhab- 
iianta ofBochuter v. BanddU (106 Mass. 296), VII, 619, and noU, 621. 

13. Damages to one wrongfully kept out of offioe. A. assumed the 
duties of an offioe under an apparent claim of right, and it was subsequently 
j udicially determined that the office belonged to B. Held, 'that B. could recover 
of A. the fees and emoluments received by him, while in office, after deduct- 
ing the necessary expenses in earning them. 1870. Mayfleid v. Moore (68 lU. 
428), V, 62. 

14i One wrongfully kept out of an offioe of profit, by a claimant thereto, 

is entitled to recover as damages the whole official salary, without deduction 
for the services of the incumbent. 1872. Pe6!ptov.if»«ar (24Mich.468),IX,ldl. 

16. B. and M. were opposing candidates for county treasurer. M. was 

declared elected by the county canvassers and entered upon the duties of the 
office. The election was contested, and B. was finally declared entitled to the 
offioe by the judgment of the Supreme Court. The county auditor in settling 
with M. allowed him the salary for the time he held the office. Held, that B. 
could not recover of the county salary for the time M. was actually in office, 
but that his remedy was against M. Coolbt, J., dissenting. 1870. Th6 Audi- 
tor of Wayne Go. v. BenoU (20 Mich. 176), IV, 882. 

16. On the trial of an assault upon a poUoe offioer, evidence that he was 
at the time of the offense acting as such offioer and that he had publicly acted 
as such for four years previously, is sufficient to prove that he was a police 
officer. 1871. Commonwealth v. Kans (108 Mass. 428), XI, 878. 

17. On the trial of such indictment, evidence that the person assaulted 

was, at the time of the assault and with the defendant's knowledge, acting as 
a police offioer, and wearing the uniform and badge of such officer, is sufficient 
proof that he was a police offioer, to be submitted to the Jury. 1871. Com- 
monweaUh v. Tobin (108 Mass. 426), XI, 876. 

18. Offioen oannot be interested in oontraots pertaining to their office. 
A public offioer, as a school director or trustee, will not be allowed while so 
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acting to take a contract relating to the matters o€ hia oAoe. 1870. Piekett 
V. School District (25 Wia. 651), HI, 105. 

19. Bfiaoondnot in offiodi A register of deeds Maeiy certified OTer kis 
official signature, that he had examined a title, and found it unincumbered. It 
was no part of his official duty to make examinations or certifiealee of title. 
Held, that he was guilty of misconduct in office. 1872. 8kUe ▼. Zmu& (60 
Me. 58), XI, 172. 

20. Officer de faoto — acts of when Ti^d. A judicial officer appointed bj 
the common council of a dtj, in pursuance of an act of the legislature after- 
ward declared unconstitutional, is an officer dsfaoiotJid a lecognizanoe entered 
into before him is valid. 1870. Brown ▼. OO&nneU (86 Conn. 482), IV, 80. 

21. The judgment of a judge de facto is valid. 1871. State v. CarroU 

(88 Conn. 449), IX, 409, and noU, 484. 

22. An officer de facto is one whose acts, though not those of a lawful 

officer, the law, upon principles of policy and justice, will hold vaUd, so far 
as they involve the interests of the public and third persons, where the 
duties of the office were exercised: (1) Without a known appoiatment or 
election, but under such circumstances of reputation or acquiescence as 
were calculated to induce people, without inquiry, to submit to or invoke 
his action, supposing him to be the officer he assumed to be. (2) Under 
color of a known and valid apx>ointment or election, but where the officer 
has failed to conform to some precedent, requirement or condition, as to 
take an oath, give a bond, or the like. (8) Under color of a known elec- 
tion or appointment, void, because the officer was not eligible, or because 
there waa a Want of power in the eleetfag or appointing body, or by reason 
of some defect or irregularity in its exercise, sooh ineligibility, waat of 
power, or defect bein^ unknown to the public. (4) Under color of an elec 
tion or appointment by or pursuant to a public, unconstitutional law, before 
the same is a^jadged to be such. lb. 

23. The acts of an officer appointed and acting in pursuance of a law 

are valid as the acts of an officer de facto, even though the law be afterward 
judicially declared unconstitutionaL lb, 

24L Rmnoral of officers. In the absence of constitutional or legislative 
prohibition the power of removal is incident to the power of appointment of 
officers. 1870. 2^etMom v. Ooeke (44 Miss. 852), VII, 686. 

See Abbest ; Constitdtional Law ; Ezbcution. 
ORDIKAKCB — 5m Muhioipal Oobfobahoh. 

PARENT AND CHILD. 
1. The settlement of the parents determines the settlement of ittiunemanci- 
pated child, and where the head of the family changes his settlement, that of 
his children changes with him. This is the case when, upon death of the 
father, the mother becomes the head of the family. 1870. BurreU Township 
V. PitUbwrg, etc. (62 Penn. St. 472), 1, 441. 
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2. N. W., the widowed mother of A. K. W., removed from the town- 
ship of Borrell, where she h«d a settlement, to Pittsbargh. €he there leased 
a house, and resided in it nntil her death. In the meantime A. E. W. became 
deranged, and after the death pf his mother became a pauper . Hieid, that bj the 
act of the mother changing her settlement, that of A K. W. was also changed, 
and that Burrell township was not liable for the support of the pauper. lb. 

3. Although the £ath«r and mother stand upon a different footing as to their 
children, in relation to private parties, in regard to the public their standing is 
the same. lb. 

4i Bmandpation. A father, though insolvent, may in good faith give his 
minor son his time and future earnings. 1872. Attoood v. Molcomb (89 Ck>nn. 
270), Xn, 886. 

6. Oontnaots of — raoavavy of monmy paid bj. Plaintiff's intuii son pur- 
chased of defendant, and paid for, tobacco pipes. Plaintiff^s wife tendered 
back to defendant the pipes and demanded the money. Seld, that plaintiff 
could recover the money. 1878. Seguin v. Pet&r$an (45 Vt. 26ff), XII, 194. 

6. Maintenance. There is no legal obligation on a parent to maintain his 
minor child independent of statutory enactment. 1870. Kelljf v. Dcm* (49 N. 
H. 176), VI, 499. 

7. A parent cannot be charged lor necessarlea f umishad by a stranger to 
his minor child, except upon a promise to pay for them. Such promise is not 
to be implied from mere moral obligation, nor from the statutes providing for 
the re-imbursement of towns ; but the Jury, in finding a promise, are to take 
into consideration all the circumstances connected with the parent's neglect, as 
indicating his intention, views and purposes with regard to the wants of his 
chUd. lb, 

8. The only ground upon which a father can be made liable for debts 

contracted by a minor son is that of an express or implied agency, and, in an 
action against the father to recover for a purchase made by the son, it is for 
the jury to determine whether such agency existed. 1870. JSbft v. Baldwin 
(40 file. 265), II, 515. 

9. A widowed mother is antitlad to the smrvioes and aamlngi of her minor 
child (if it be not emancipated and have no other guardian), to the same extent 
as the father would be entitled to them if alive. 1871. BammoTid v. CorbeU 
(50 N. H. 501), IX, 288. 

10. The minor son of plaintiff, a widow, worked for defendant, with her 

consent. No ^ardlan had been appointed for said son, but he lived with 
plaintiff and was maintained by her. Held, that plaintiff could recover his 
wages of defendant. 1870. MaMeufSon v. Perrj/ (87 Conn. 485), IX, 889. 

11. Oommitment to house of refuge. The rights and powers of the parent 

in regard to the child discussed and the point decided that a statute authorizing 

the commitment of a child to a house of refuge on the application of its 

father is unconstitutional. 1870. People v. Turner (55 HI. 280), VIII, 645. 

See Estoppel ; Negligence ; Spbcifio Performance ; Voluntart 

Agreement. 
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PARDONS. 

1. Before ooniFlotioii. The power to pardon afUfr oonmction wtm veeted is 
the governor hy the constitation of Arkansas. Meld, that the exerdae of the 
power to pardon btfore eorwietion, hj the legialataref was not nnoonstitatioDaL 
1870. The auaeY.I^ichoU{2tiAxk, 74), YU,eOO. 

2. The constitation of MasBachosetts placed in the governor the power 

of pardoning offenses, bat provided that no pardon before conviction should 
avail the party pleading the same. Held, that a pardon granted after verdict 
of gailtj and before sentence was valid. 1872. Comrnanwealth v. Loekwood 
(109 Mass. 828), XII, 699. 

3. Oonditional pardon. The governor of Virginia commated defendant's 
sentence for a felony (three years in the penitentiary), to one year in jail, with 
the consent of the prisoner. MM, (1) that the governor had the constitational 
authority to do sach an act ; (2) that the act was a conditional pardon and not 
a commutation, as it substitated a different punishment ; (8) that the prisoner 
could be lawfully held to the performance of the condition. 1872. Lee ▼. 
Murphi/ (22 Gratt. Va. 789), XII, 568. 

PAROL EVIDENCE— See Bvidbnce; Wills. 

PARTNERSHIP 
I. What ooirerrruTBS. 

II. LlABCLITT OF PABTITEBB TO 0THSB8. 

IIL Ll^ilitt of pabtnsbs to bach other. 

IV. DiSBOLTTTION. 
y. AonONB BT ASD AGAINBT PABTNEBS. 

I. What oon8titute8. 

1. An agreement to share in the losses as well as the profits of the business 
is not necessary to constitute a partnership as to third persons ; an agreement 
to share in the profits alone is sufficient. 1871. Manhattan BroM and Manu- 
factuHng Go. v. Seofre (46 N. Y. 797), VI, 177. 

2. An advance of money repa3rable oat of profits. Defendant loaned money 
to A, and took therefor a promissory note, payable with interest in three years, 
and an agreement that, in consideration of the trouble and expense in procur- 
ing the money loaned, A would pay him, defendant, such further sum annually 
as, with the interest, would be equal to one-sixth of the annual net profits of 
A's business. Held, that defendant was liable as partner to a business creditor 
of A. 1870. Pa^k^ v. Canfield (37 Conn. 260), IX, 317. 

3. Where two persons entered into a contract Jointly, for the keeping of 
sheep for certain shares of the wool, it was held^ that they would be so far 
regarded as partners as that a settlement made by one of them, in the name of 
both, would bind both. 1871. Stapletoa v. King (33 Iowa, 28), XI, 109. 
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IL LlABILITT OF PARTNERS TO OTHBRB. 

4i A partner has no authority to bind his firm byan instnmient nndar saal, 
even where the seal is not essential to the validity of the instrument. 1870. 
JSehmerU ▼. Shre&w (62 Penn. St. 457), 1, 489. 

6. But where the contract is independent of the instmment, and has 

been executed on behalf of the firm, the making for the parposes of evidence 
of an instrument, under seal, by a partner, will not vitiate such contract. lb, 

6. Bond ezeonted by one partner. In a bond given for the purpose of 
obtaining a dissolution of an attachment of partnership property, both partners 
were named as principals, but the bond was executed by only one of them, in 
the name of the firm. HM, that it could not be enforced against a surety with- 
out proof of the assent of the other partner to its execution. — Wells, J., dis- 
senting. 1871. i^tMM^v. ^nnoftte (109 Mass. 72), XU, 666. 

7. Liability of one snflfeiing another to use his name. One Harrington gave 
the plaintifif a note signed *' Hill & Co. by Harrington." There never existed 
any such firm as *' Hill & Co.," nor were Hill and Harrington ever partners ; but 
some time before the note was given. Hill was informed that Harrington was 
using his name, and he thereupon told Harrington that he " must not use that 
name to injure him," and Harrington said he would not. Hill did not know of 
the giving of the note to plaintiff, nor did plaintiff know of the previous use 
by Harrington of Hill's name. EM, that Hill was liable on the note. 1872. 
Smith V. Sm (46 Vt. 90), XII, 189. 

8. Statute of limitations — renewal by one partner — bankmptoy. In an 
action against H. and B., makers of a partnership promissory note, it appeared 
that the partnership had been dissolved soon after the note was made. The 
defense was. that the claim was barred by the statute of limitations, and that 
the defendant B. -had received his discharge in bankruptcy under the United 
States law. Held, (1) that the admissions and acknowledgment of the note by 
B., made after the dissolution of the partnership but before the statute of lim- 
itations had taken effect, removed the bar of the statute as to both H. and B. : 
(2) that evidence of an admission made on Sunday of a part payment of the 
note on a week day was admissible ; (3) that, as it appeared that the discharge 
in bankruptcy had been obtained by fraud, it was no bar to this action, not- 
withstanding it had not been set aside in a regular proceeding for that purpose. 
1869. Beardslty v. Hall (86 Conn. 270), IV, 74. 

9. Fraud. A partner made his promissory note and indorsed it in the firm 
name without his copartner's knowledge or consent, in payment of an individ- 
ual debt to defendant, who took the note with knowledge of the facts, and in 
order to bind the firm, indorsed it before maturity to a hona fide holder for 
value. The note was paid out of the firm assets. HM, that defendant was 
guilty of a fraud for which he was liable in damages ; but that the fraud was 
not upon the firm, but upon the individual partners, who did not consent to 
the indorsement of the note, and that the cause of the action against defendant 

. did not pass to plaintifis by a general assignment of the assets of the firm, or 
by a conveyance to plaintiffs of the firm interest of a partner injured by the 
fraud. 1872. Calkin9 v. amUh (48 N. Y. 614), VIII, 575. 
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10. Mortgage of iwlMdaftl intorett — sale tuidar — firm oreditank One of 
three partners, with the consent of the other partners, mortgaged his interest 
in the firm property, to secure an individual debt of plaintiff, who sold tiie 
property under the mortgage and bought it in himself. Another person at the 
same time and in like manner became possessed of another partner's interest 
After the execution of the mortgage, but before the sale, the third partner sold 
his interest to a stranger. After these transactions, a judgment was recovered 
against the firm on firm debts, and execution was levied on the property which 
had belonged to the firm, by the defendant as sheriff. In an action of trover 
against the sheriff, TUtd^ that plaintiff could not recover, as he acquired no title 
by the sale under the mortgage as against firm creditore. 1873. Menagh v. 
WhUweU (52 N. T. 146), XI, 683. 

in. LlABILITT OF PABTNBRS TO EACH OTHER. 

11. Individual services. A partner who neglects and refuses, without rea- 
sonable cause, to perform personal services which he has stipulated to render 
the partnership, is liable to account to the firm for the value of the services in 
the settlement of the partnership accounts. 1871. Marih*» Appeal (69 Penn. 
St. 80), Vm, 206, and note, 212. 

12. Where several persons entered into articles of agreement, formings 

a partnership, and one of the partners, by f)erb(U agreement, assumed to render 
certain services which he neglected to perform ; Jield, that he waa chargeable 
with the value of his services on the settlement of the firm accounts. lb. 

13. Real estate was purchased by G. S. and J. G. in their individual names. 
Subsequently they formed a partnership with J. S., under the name of G. S. 
& Co. The cash payment, on account of purchase-money of the real estate and 
the first installment, were paid before J. S. became a partner. He acquiesced 
in the subsequent appropriation of the firm funds to the payment of the bal- 
ance, and to expenditures made in improvements, knowing that it stood in the 
individual names of G. S. and J. G. It was agreed by parol that J. S. was to 
have one-third of the real estate as soon as there was a final settlement. Held, 
that there was no resulting trust for the partnership, and the real estate hav- 
ing been sold under execution, the fund arising from the sale should go to the 
individual creditors of G. S. and J. G., instead of the creditors of the firm. 
1871. Lefefyre'i Appeal (69 Penn. St. 122), VIU, 229. 

14i Interest on settlement In the settlement of partnership accounts between 
partners, there is no general rule as to interest, but the allowance or refusal 
thereof depends u]K>n the circumstances of each case. 1869. Qyger^e Appeal 
(62 Penn. St. 73). I, 882. 

16. Judgment against individnal partner. Where land had been conveyed 
to a partnership by a deed, expressing on its face that it is to be holden as 
partnership stock, a judgment, subsequently entered against an individual 
n^ember, is not a lien upon it, or any interest in it, so as to preclude the firm 
from disi>osing of the property and making a title to the purchaser dear of 
such incumbrance. 1872. M^ v. Wood (71 Penn. St. 488), X, 719. 
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16. W. conveyed land to M. and others, partners under the firm name 

M. & Co., by deed declaring on its face that such land was to be held bj the 
grantees " as partnership propertj." Sabseqaently, a j adgment was recovered 
by W. against one of the partners for his proportion of the purdhase-nuMiej, 
and that partner conveyed his interest in the partnership to his copartners, 
who conveyed the whole property to others. HM^ that sach judgment was 
not a lien upon the land in the hands of the terre-tenants. 2b, 

IV. DuaOLITTIXHI. 

17. By war. A commercial copartnership between a resident of the north and 
a citizen of the soath was dissolved by the war of the rebellion. 1870. Wood$ 
V. Wilder (43 N. Y. 164). Ill, 684. 

18. Tlia bankruptoy of one paitasr dissohrts the copartnership, and the 
assignee of the bankrupt and the solvent partner become tenants in common 
or Joint owners of the partnership property and must unite in suits respecting 
the same. 1871. ifaJt^ t. iV<>r<<m (45 Bfiss. 708), VII, 745. 

19. Qood-'wilL A partner who is appointed by a firm to settle up the busi- 
ness of the firm after dissolution, and who continues the business of the firm 
upon his own account. Is not liable to account to the firm for the value of the 
" good.will " thereof. 1869. Ojfffer's Appeal (62 Penn. St. 78), 1, 889. 

QO. Bxdusive right in the business and sole ownership of it as against 

others are the criteria of property in good-will. lb. 

21. A promissory note given alter dissolution of a partnership, by one 
partner, without the authority of the other, does not bind such other, although 
given in the partnership name and for a partnership debt. 1869. Haddock v. 
Oreeh^nm (82 Tex. 276), V, 244. 

22. After the dissolution of a partnership. A., one of the partners, with- 
out authority, gave a new note in the name of the firm, in renewal of an old 
six per cent partnership note, and, without intent to defraud, made it to bear 
ten per cent interest, and included it in an individual liability of B., another 
partner. D., another partner, subsequently promised to pay the new note, sup- 
posing it to be a simple renewal of the old note. In an action on the new note, 
hM, that, as the considerations were severable, D. was liable for the amount 
of the old note, with interest at six ^r cent. 1870. WUeon v. Forder (20 
Ohio St. 89), V, 627. 

y. AOnONS BT AHD AOAINST PARTinBB& 

23. Two partners oannot maintain a Joint action of account against a third, 
to recover their share of the net profits received by him, in the absence of an 
independent promise or of an adjustment of the partnership matters. 1871. 
Fdrrair v. Pdarmm (57 Me. 561), VIII, 489. 

2^ Thm iHm*— */^« of a partnar, made while engaged in the adjustment of 
unsettled partnership business, after the dissolution of the firm, may be given 
In eridenoe to charge the other partners in relation to such business. 1872. 
Felgk^ v. WkUaJm (22 Ohio St. 606), X, 77a 
37 
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26. Zlz«oixtioii against — l«vy — aflbot o£ Where the oreditonof a partaer> 

ship have levied their exeoutioii on lands helonging to one of the partn«%aiid 

their title has become absolnte by lapse of the time prescribed by statute, a 

creditor of the indiyidaal partner cannot defeat their title by levying his attadi- 

ment or execution on the same lands. 1868. BavOcer v. timith (48 N. H. Ill), 

U,18». 

See Inbubanob ; Mabtbb akd Seryant. 

PARTT-WALL. 

1. Inoreaslng height Althoagh land covered by a party-wall remains the 
several property of the owner of each half, yet the title of each owner is 
qualified by the easement to which the owner is entitled ; and the right of 
either to increase the height of the party-wmll, when it can be done without 
injury to the adjoining building, and the wall is of suAcient strength to safely 
bear the addition, is, necessarily, included in the easement. But the party 
making the addition does it at his peril ; and, if injury results, he is liable for 
all damages. He must insure the safety of the operation. 1872. Brookt v. 
Curtie (50 N. Y. 639), X, 545. 

2. Oonstmotlon of deed. The owner of two adjoining lots conveyed oae 
to B. and the other to S., each deed containing an agreement that the division 
wall between the houses then standing should, notwithstanding a deviatioD 
from the true dividing line, remain undisturbed " so long as the said houses 
shall endure." Held, that the true construction of the deeds was that when- 
ever the grantee, or a person claiming under him, should find it necessary, 
either by reason of the decaying or dilapidated condition of his house, or its 
unfitness for the locality, to remove it and to erect in its stead a more substan- 
tial structure, suitable to the place, and required for the business wants and 
purposes of the locality, be had the right to remove the old division wall and 
erect a new building on his lot, extending to the true dividing line. 1871. 
Glenn v. Dame (86 Md. 308), VI, 889. 

PASSENGER. 

I. RiOHTS AND DUTIES OP — /S56 CaRRIBB. 

II. Tax on — ^ Constitutional Law. 

PATENT. 

1. A State oonrt may decide as to the validity of a patent when the question 
arises collaterally, as in an action on a promissory note given for a patent 
right. 1869. Nwh v. LmU (102 Mass. 60), III, 485. 

2. So a state court has jurisdiction of an equitable action on a bond 

conditional upon the validity of a patent. 1872. MiddUbrook v. BroadbenU 
(47 N. T. 448), VH, 457. 

3. So a state court has jurisdiction of an action to rssdnd a contract f6r 

the sale of a patent right, brought on the ground of the f^se and fraudulent 
representations of the vendor as to its value. 1871. Page v. Dichermn (88 
Wis. 694), IX, 582. 
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4, So a state court has Juriedietion to compel performance of an agree- 
ment to assign a patent. 1871. Binne^ y. Annan (107 Mass. 94t), IX, 10. 

See Damages. 
PAUPER — 5m Sbttlemekt. 

PAYMENT. 

1. Legal tender. A note payable " in gold coin or the eqoiyalent thereof 
in United States legal tender notes " is discharged by payment of legal tender 
notes, dollar for dollar. 1870. KiUotigh v. Ah0rd(d2 Tex, 457), Y,Z4», 

2. The maker of a note doe abank has a right to tender in payment of snoh 
note, as equivalent to gold and silver coin, the bills issued bj the bank. 1878. 
Bkmnt v. Windle^f (68 K. C. 1), XII, 616. 

3. By notei A promissory note given for a debt does not operate as an 
extinguishment or payment of the debt, unless it be so accepted by the creditor, 
imd a note in renewal is but a continuation of the debt, and if not paid at 
maturity the creditor may sue upon it, or upon the original debt. 1871. JfoMf 
T. Triee (21 Gratt. 066), VHI, 609. 

4i By note of third party. The defendants who were indebted to the plain- 
tiffs tendered the note of third parties, which was accepted in payment of the 
indebtedness. At the time of such acceptance the makers of the note were 
insolvent, but both plaintiff and defendant were ignorant of the fact. Held, no 
payment and that plaintiff was entitled to recover the amount of indebtedness 
for which the note had been given. 1870. BoberU v. FUher (43 N. Y. 169), 
III, 680. 

6. Where the vendor of goods receives from the vendee, at the time 

of the delivery, the note or bill of a third person, the presumption is that the 
note or bill was accepted in payment and satisfaction, unless the contrary be 
expressly proved by the vendor. 1871. Oib$on v. Tohey (46 N. Y. 687), VII, 
897. 

6. Plaintiff sold a number of hogs to defendant, to be paid for on deliv- 
ery. On the delivery, defendant's agent, who made the purchase, said he 
would have to go to the bank to get the money to pay for the hogs, and asked 
plaintiff which he preferred, the currency or a draft. Plaintiff replied that he 
preferred a draft, and permitted defendant's agent to ship the hogs with the 
understanding that the draft should be procured as soon as possible. The 
draft of a third person was procured and accepted by plaintiff, on the same day, 
without defendant's indorsement. The draft was dishonored; and, subse- 
quently, plaintiff tendered it to defendants and demanded the money, which 
was refused ; whereupon plaintiff brought action for the contract price. HM^ 
that the draft must be deemed to have been received in payment, and that the 
notion could not be maintained, lb, 

7. The plaintiff sold and delivered certain goods to the defendant for 

a stipulated price, a part of which was paid in cash, and agreed to accept in 
payment of the balance, a note of a third party, and run the risk of its being 
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paid, relying upon the repreeentationB of the defendant, that the note waa good, 
and would be paid at matoritj. The note was not paid at maturity, and proved 
worthless, the drawers having failed several days before it became dne. On 
the day of its maturity the plaintiff notified the defendant of its non-payment, 
and of the failure of the makers, and demanded of him payment of the balance 
due on the goods sold. HM, that if the agreement to accept the note as pay- 
ment was induced by the fraudulent misrepresentations of the defendant, sudi 
fraud rendered the receipt given by the plaintiff invalid, and he had the right 
to affirm the sale and sue in atrntrnpiU for the price of the goods. 1872. 
HoopM y. Strcuburger (87 Md. 890), XI, 588. 

8. In Oonfedrate moofly. In an action by the payee of a promissory note 
against the maker, it appeared that the note waa made in 1869, and that in 
1882 the plaintiff voluntarily surrendered the note to the defendant, and received 
the amount called for in Confederate money. HM, that plaintiff oould not 
nooyer, although the money received in payment was illegal and worthless. 
1869. IUtehiev,Bweet(9S^TeT,&8»),Y,24ti. 

9. A ▼ohmtary payment is irrecoverable by action. 1871. 6Hb$on v. 
Mi^ftom (43 Yt. 410), V, 289. 

10. Part in satiaCaotion. There is no consideration in law for a promise by 
a creditor that part of a debt shall be received in satisfaction of the whde. 
1809. Cbemdorf v. Union Bank (81 Md. 120), 1, 81. 

11. Satis£aotion. The acceptance of a note of $40 in satisfaction of a 
note of $60, and the simultaneous surrender of the larger note is a full 
discharge thereof. 1871. Drap^ v. HUt (43 Vt. 439), V, 292. 

12. A tender made subjeot to the oonditlon that if the amount offered is 
accepted, it will be in full payment of all claims, is invalid. 1871. Draper 
V. ffiU (48 Vt. 489), V,*292. 

13. Application o£ A creditor receiving payments without any direction ss 
to application, may appropriate them to any debt not illegal, even if it would 
not support an action : e. g., a debt on which no action would lie by reason of 
the statute of frauds. 1868. Haynes v. Nice (100 Mass. 327), 1, 109. 

14i The purchaser of real estate, subject to a mortgage, as a part of the 

consideration, assumed the payment of a portion of the mortgage debt, and 
afterward made a general payment on the mortgage debt. UM^ that the 
amount so assumed was the personal debt of the purchaser, and that the law 
will apply his general payment to discharge that portion of the mortgage debt. 
1871. Snyder ▼. Robinson (86 Ind. 311), IX, 738. 

16. AfUr suit oommanoad — ooats. Where one pays a debt after service 
of a writ on him, and before trial, the plaintiff cannot proceed for costs. 1872. 
Bwa y. Flowert (89 Conn. 462), XU, 414. 

Bee Bills and Notes; Insurakcb. 
PENALTY — iSw Criminal Law. 
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PHYSICIANS. 

1. Skill and oare. The law requires of phTsiclans and surgeons, in the 
treatment of their patients, the use of ordinary skill and diligence only, the 
aTerage of that possessed bj the profession as a body, and not of the thoroughly 
educated only ; having regard to the improyements and advanced state of the 
profession at the time of the treatment. 1872. 8mother$ v. Hanks (84 Iowa, 
286), XI, 141, and note, 146. 

2. The dvil responsibility of physicians and surgeons in the treatment 

of their patients is not governed by the same rule of law that apply to mechan- 
ics and artisans in the execution of their work. 1872. Almond v. Nugent (84 
Iowa. 800). XI, 147. 

3. Sale of good wUL Plaintiff, a physician, heing about to remove from 
the town where he lived, agreed with defendant, also a physician, in consider- 
ation of $500, to recommend him to his patients, and to use his influence to 
induce them to employ him. HM^ that the agreement was lawful, and not 
against puhUc policy. (Park and Sbtmoub, JJn dissenting.) 1879. Haift v. 
HM^ (89 Conn. 826), XU, 800. 

4i Selection of phjrvioiaii by one ii^tnred. One who has received personal 
ii^uries through the negligence of another is only bound to use reasonable 
and ordinary care In the selection of a physician, and the damages will not 
be reduced because the most skillful medical aid was not secured. 1871. 
CoIUm v. CounoSL Bluf(dSi Iowa, 824), VII, 200. 

6. ** Family physioian.'* The term " family physidan '* as used in a policy 
ot life insuranoe, held, to mean the physician who usually attends and is 
consulted by the members of a family in the capacity of a physician, whether 
or not he usually attended on or was consulted by the insured himself. 
1871. Price v. Phanix Mutual Life Insurance Oo, (17 Minn. 497), X, 166. 

PLEADING. 
L A plea Justifying an arrest on suspicion of Islony, without a warrant, 
should set forth the grounds of the suspicion, so that the court may judge 
of them, and determine whether they ailbrd probable cause or not. 1866. 
Wade V. Chaffee (8 B, I. 224). V, 672. 

2. Where the oomplaint is for fraud, the plaintiff cannot recover for a 
breach of contract. 1872. Bou v. MaAhvr (61 X. Y. 108), X, 562. 

3. A complaint alleged that the defendant, on selling to the plaintiff 

a horse which was lame, warranted and falsely and fraudulently represented 
that the lameness was in his foot, and nowhere else, and would soon be 
well; that the plaintiff, relying upon such warranty and representations, 
and believing them to be true, purchased the horse ; that the horse was not 
lame in his foot, but in his gambrel joint, and was of little value, which the 
defendant well knew. The plaintiff proved a warranty, and breach thereof, 
but gave no evidence tending to prove fraud, or any intention to deceive. 
Hdd, that the basis of the action was fraud, not a breach of warranty ; and 
that the plaintiff could not recover upon proof of the latter only. lb. 

Complaint in an action against a married tooman on her note — See Ma&biaob. 
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PLEDQE — See Bailicsnt ; Stock CsBTiPiCATBa 

POLICE OFFICES, — See Abbbst; Otfigbb. 

POLICE POWER— /Sfe« CoHSTiTUTioifAL Law. 

POSTMASTER. 
Right of, to take public property from hie predeoeMor. 1871. SterUng t 
Wardm (61 N. H. 217). XU. 80. 

POST-NUPTIAL CONTRACT — See Mabriagk. 

PRE-EMPTION. 
1* D^oifion of land oflioe conolaflive. M. purchased goyemment land, but 
B. Boon entered upon it aa a pre-emptor, claiming to have oommeneed a settle- 
ment and improvement on it previous to the purchase bj M. The pre-emptkm 
claim was contested, but it was held good by the land officers. It having been 
appealed to the secretary of the interior, held, that the decision of the land 
officers was conclusive as to the right of pre-emption. 1870. Bobbins v. Bwm 
(54 111. 48), V, 75. 

2« A mortgage upon goyemment land given by the p re e m ptor, after an 
entry and certificate received, but before patent issued, is not invalid under 
the twelfth section of the pre-emption law of 1841, providing that " all assign- 
ments and transfers of the right hereby secured, prior to the issuing of the 
patent, shall be null and void,'' the words, ** the right hereby secnred," being 
construed to mean simply the right of pre-emption. lb, 

PRESCRIPTION. 
An adverse user which is known to have originated without right within 
the memory of persons now living, will not alone and of itself legitimate 
a public nuisance, or bar the public of their rights. 1870. State v. Franklin 
FaUe Co, (49 N. H. 240), VI, 518. 

PRESUMPTION. 

Xiaws of another State. In the absence of evidence the presumption is that 
the laws of another State conform in substance to the general principles of 
the common law. 1869. EUU v. Maxeon (19 Mich. 186), II, 81. 

Ae to boundary in a deed — See Boundaby. 

PRINCIPAL AND AGENT — 5if« Agency. 

PRIVATE ROADS. 
The legislature cannot authorize the taking of private lands for a private 
road without the owners' consent. 1869. Otbom v. HaH (24 Wis. 89), 1, 161. 
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PRIVILEGED COMMUNICATIONS. 
To trMurary department In an action for falsely and malicioaely represent- 
ing *.o the treasury department of the United States that the plaintiff was 
intending to defraud the revenue, the plaintiff filed interrogatories requiring 
the defendant to answer whether he did not inform the department that he 
knew or believed that plaintiff was intending to commit a fraud upon the 
revenue. JIM, that any communications of the kind to the department were 
privileged in the sense that their disclosure will not be compelled or permitted 
without the assent of the government, and that defendant would not be com- 
pelled to answer the interrogatories. 1872. Worthington v. Seribner (109 Mass. 
487), XII, 786. 

8es Slander and Libbl; Wmnsss. 

PROBABLE CAVSE—Sm Malicious Prosbcution. 

PROMISE. 

1. A promise lacking mntoality at its inception becomes binding upon the 
promisor after performance by the promisee. 1871. WiUeU v. The Sun MtUiuU 
Ira, Co, (45 N. Y. 45), VI, 81. 

2. The consideration of a promise may be any loss, trouble or inconyenience 
to, or charge upon, the promisee ; it Is not essential that it should also be a 
benefit to the promisor. 1871. WeHU v. Mann (45 N. T. 827), VI, 98. 

See Spbcifio Performancb. 
PROTEST— See Bills and Notbb. 

PROXIMATE AND REMOTE CAUSE. 

1. A warehoQM, situated near the railroad traok, was set on fire by sparks 
from one of defendant's locomotives. The burning warehouse communicated 
fire to plaintiff's hotel (situated thirty-nine feet distant), whereby it was con* 
Bumed. Held, that the defendant was not liable for the destruction of the 
hotel, or property therein, by reason of the injury being too remote. 1870. 
PenneyUoania Railroad Y.K&rr (62 Penn. St. 858), 1, 481. 

2. Sparks from defendant's engine set fire to a building from which the fire 
was communicated to plaintiff's building. Held^ in an action to recover dam- 
ages, that it was for the jury to determine whether the cause of the injury was 
too remote. 1870. Tidedo, etc., R. R. Go. v. Pindar (58 111. 447), V, 57 ; Kellogg 
V. The Chicago <fc y, W. R. R. Co. (26 Wis. 228), VII, 69 ; WM r. Rome, etc., 
R. R. Co. (49 N. T. 420). X, 889. 

3. Defendant mounted a pile of stones in the street to make a speech ; a 
crowd of persons gathered about him, some of whom also got upon the stones 
and broke them. In an action by the owner of the stones, held, that whether 
defendant's act was the proximate cause of the injury was a question for the 
mry 1872. PMrbanks v. K&rr (70 Penn. St. 86), X, 664. 

4. Where a man oats off a hose through which firemen are throwing a 
stream upon a burning building and thereupon the building is consumed for 
want of water, his act is regarded as the direct and efficient cause of the injury. 
1872. Metallic CompresHon Co, v. FUchburgh R. R. Co. (109 Mass. 277), XII, 689. 
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RAILROAD. 
I. Right of wat. 

II. LAin> DAMAGES. 

III. OONSTRUCTION OP ROAD. 

IV. MOBTGAGK ON ROAD. 

V. Rights akd liabilitibs of railboad. 

1. At to fence*. ^ 

2. A$ to animcUs on the traek, 
8. For elective depot, 

4. Ai carrieri ofgoodt — See Carriers. 

5. A$ earriert ofpaseengert — Bee Carriers. 

6. Aeto emplcyeei'- See Master and Servant. 

7. For %f0urie9 to pereone or property — See Negugsncb. 

8. F>r fires eommunieated by locomotive — See Negligence. 
VI. Miscellaneous principles. 

VIL Municipal aid to railroad — iSiM Constitutional Law. 
y III. Railroads in streets — See Municipal Corporations. 

L Right of wat. 

1. Looation of road — re-looatlon — taking of land. A railroad corporation 
aathorized by its charter to take the lands of private parties for its road, does 
not ezhaost its power bj once locating its road ; but, in case of necessity, may 
re-locate it and take private property for the purpose. 1868. Mtetieeippi d 
Tennessee B. R. Co. v. Ihvcmey (42 Miss. 565), n, 608. 

2. Iiands belonging to a municipal corporation were reserved and set apart 
for the public use. Heldf that the construction of a railroad thereon was i 
" public use " within the meaning of the reservation. 1870. Cook v. BurUng- 
ton (30 Iowa, 94), VI, 649. 

3. Taking of lands — rights therein. Where a railroad company entered 
upon land in good faith under the belief that it had title thereto, heid, that it 
was not a naked trespasser though the title was in fact in another ; and that 
it was entitled to all legal protection to its improvements upon the premises 
given by the statute to the parties in possession under color of title. 1869. 
Mississippi d Tennessee R. R. Co. v. Devaney (42 Miss. 555), 11, 608. 

4. Taking land for a depot The statute authorized a railroad company to 
take, by right of eminent domain, any real estate that it may require ** for the 
purpose of its incorporation and for the purpose of running and operating its 
road." Heldt that the company could take land for depots, and that the selec- 
tion of the land and location of the buildings were within the discretion of the 
company. 1871. New York and Harlem R. R. Co. v. Kip (46 N. Y, 546), 
VII, 385. 

6. Oonversion of premises from corporate purposes. Where a railroad 
corporation takes possession of premises, under the right of eminent domain 
for railroad purposes, the occupation of buildings u]>od the premises, for the 
general purposes of trade and mechanical or manufacturing purposes by lea 
sees of the corporation, is a conversion of the premises from the corporate pur- 
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posee, and a writ of entry will lie against the corporation by the original own- 
ers, in which they are entitled to judgment establishing their title as owners 
In fee, subject to the valid easement of the corporation, and for damages or 
mesne profits for the wrongful use of the premises. 1870. Proprietort v. 
Na$hua, etc, Bailroad Company (104 Mass. 1), VI, 181. 

6. Taking of land — what is — land damages. A railroad company claim- 
ing authority from the legislature, cut through a ridge near plaintiff's lands, 
and as a result thereof, such lands were flooded by freshets when they had 
formerly been protected from them. Held, that this was taking of the prop- 
erty of plaintiff within the meaning of the constitution, and that the legislature 
could not authorize the same without providing for compensation, and that due 
care and prudence in the construction of the road where the barrier was broken 
down would not protect the company. 1871. Baton v. Boston, Concord, etc., 
B. R. Co. (61 N. H. 504), XII, 147. 

7. Along tide water. A railroad company cannot construct its road along 
the shore of tide water, below high- water mark, without a specific grant from 
the State. 1869. Stevens v. Patterson, etc,, B, R Co. (84 X. J. 532), m, 269. 

8. An aot of the legislature authoxiaed " all railroad oompanies upon 
equal terms to run their locomotive and cars over the track " of the Union 
Railway Company of Baltimore. Held, that this provision did not confer upon 
such railroad company the power to construct lateral railroads connecting with 
other railroads running to Baltimore. 1871. Baltimore, etc. Turnpike Com- 
pany V. Union By. Co. (85 Md. 224), VI, 89'/. 

9. Failure to reoord survey. Where a land owner agrees with a railroad 
company upon the compensation to be made for lands over which the road is 
laid, and permits the company to take possession of the land and construct 
their road thereon, it is too late for him to take advantage of the omission of 
the company to record the survey, as required by its cliarter. 1869. Troy d 
Boston Bailroad Co. v. Potter (42 Vt. 265), I, 825. 

10. Right to ezoloaive possession of way. The owner of the land adjoin- 
ing a railroad, and from whom the land was taken for the construction and 
use of the road, under the power conferred by the charter, has no right to enter 
upon the land after it is so takon, and while it is being so used, and cut and 
take therefrom the herbage and other products of the soil growing thereon. 
1869. Troy dt Boston B. B. Co. v. Potter (43 Vt. 265), I, 825. 

II. Land damages. 

11. Iiand damages — elements oL In assessing the damages occasioned to 
the owner of a messuage by the taking of his lands for the construction of a 
railroad, the depreciation of value arising from the proximity of the road, and 
the running of trains should be considered only so far as is due to proximity, 
secured by means, and as a result of such taking. 1869. Walker v. Old Col- 
ony and Neutport BaUroad Co. (108 Mass. 10), IV, 509. 

12. The effects of noise, smoke, soot and the like, are not distinct ele- 
ments of damage, but, in estimating the depreciation in value of the entire 
tract, these causes may be considered, in so far as the annoyance and inconve- 
38 
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nience arising therefrom are increased bj reason of, and as an incident to 
the taking of a part of the land. lb. 

13. The turning of sorfaoe water npon land, bj the embankment of 

a railroad, is a proper element in estimating the damage to the land owner bj the 
construction of a railroad, lb. 

14. From what time damages computed. A railway company entered 
upon land and erected buildings. Two years thereafter it began proceedings to 
appropriate such land to its use. Held, that the owner of the land was entitled 
to compensation for its value, with the improvements thbreon at the time the 
proceedings to appropriate were instituted, and not at the time the land was 
entered. 1871. Graham v. ConnerwiOe, etc., R. R. Go. (86 Ind. 463), X, 56. 

16. A person released a railroad corporation from all claim of damages, 
on account of the construction of the road over his land. HM not to operate 
against his claim for damages resulting from the roads being built over the 
land of another. 1871. Eaton v. Bostan, Concord, etc., R. R Co, (51 N. H. 
504), XII, 147. 

III. Construction of road. 

16. Right to use material removed from land. A railroad company, or any 
contractor employed by them to build a railroad, may use any material removed 
by them in g^rading the road, either in the adjacent, or, it seems, in other 
localities, but they have no right to sell such material to third parties. 1867. 
Aldrich v. Vrury (8 R. L 554), V, 624. 

17. DiTendon of water-oomrse — damages. Under a railroad charter con- 
ferring the power to acquire by condemnation land for the construction of the 
road, the company has the right to divert a stream of water flowing across the 
line of their road. This right does not depend upon an express grant to be 
made and specified in the inquisition itself, but may be acquired by condemna- 
tion of the land duly confirmed, and payment or tender of the damages 
awarded; and proof de hor$ the inquisition is admissible to show that the 
attention of the jury of inquest was directed to the intended diversion at the 
time of taking and before they signed the inquisition. If the attention pi 
the jury was thus directed to such diversion, and the same was made within the 
lines of the land condemned for the construction of the road, the owner of the 
land through which the road passes has no remedy, either at law or in equity, 
for any injury that may result therefrom. 1870. Baltimore and Potomac RaU- 
road Co. v. Magruder (84 Md. 79). VI, 810. 

18. Crossing and altering highwaySi etc. By the first section of a city ordi- 
nance a railway company was authorized to build its road over and across 
certain streets of the city, provided, it should be built " on the grade of the 
city." By the second section the company was authorized to build a bridge 
across a river running through the city. Held, that the clause in the first sec- 
tion relative to grade did not prohibit the company from erecting suitable 
embankments, above grade, as approaches to the river ; and that the company 
was not liable to a lot owner for damages resulting from the erection of the 
embankment. 1870. SlaUen v. Dee Moinee Valley Railroad Co. (29 Iowa, 148). 
IV. 205. 
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19. Oroidng other ndlroads or tornplkM. The legislature of a State, in 
the exerdse of the right of eminent domain, can authorize and empower a rail- 
road corporation to croes another railroad or turnpike road, on making compen- 
sation ; and the exercise of such a right, whatever damage maj result there- 
from, cannot be considered as a condemnation of a franchise, nor the impairment 
of a contract, within the meaning of the United States constitution* 1871. 
Baltimore d Hcnre-ds-Oraee Turnpike Go. v. Union BcsUway Co, (85 Md. 224), 
VI, 897, 

IV. MOBTGAOB OF KOAD. 

2(X What mortgage ooven. Where a railroad company, in pursuance of a 
power in its charter to borrow money and to execute the required securities 
therefor, executed a mortgage on its road, etc., and on *' all future right thereto 
and interest therein to be acquired." HM, that such mortgage was a valid 
lien on all lands over which the road was at the time located, though the title 
thereto or right of way was not acquired until subsequently ; and that it was 
prior to the lien of the vendor of such right of way for the purchase-money. 
18e9. Pierce v. Mihoaukee, etc,, BaHroad Co, (24 Wis. 551), 1, 208. 

21. In pursuance of a statute authorizing a railroad company to mort- 
gage *' all or any part of their road, property, rights, liberties and franchises," 
the company executed and delivered a mortgage to certain persons, trustees 
of *' all the road, property, rights, liberties, privileges, corporate franchises, 
incomes, tolls and receipts, now held or hereafter to be acquired." Held, that 
the mortgage was authorized by the statute and gave a valid lien on the engines 
cars, furniture of stations, etc., required for the transaction of the businetss of 
the company, whether owned at the date of the mortgage or subsequently 
acquired. 1870. Phiiadeiphia, Wilmington dk Baltimore Railroad Co, v. 
Woelpper (64 Penn. St. 866), III, 596. 

y. Rights and liabilitibs of railroad companies. 
1. As tofencee, 

22. The obligation apon raihroad oompanies to buOd a fence along their 
road only extends to the owner or rightful occupier of the adjoining fields, and 
not to mere trespassers there. 1869. Bemia v. Connecticut, etc, Railroad Co. 
(42 Vt. 875), I, 889. 

23. A railroad company not required by its charter to make or rebuild fences 
along its track, was afterward, by a statute, directed to repair fences along its 
line ** destroyed by fire caused by the running of trains or by the employees of 
the road." HM, a valid exercise of the police power of the State. 1871. 
Penmyltania Railroad Co, v. RibUt (66 Penn. St. 164), V, 860. 

24. Where a statute makes it the duty of railroad companies to fence their 
roads, and to keep their fences in repair, and also declares that such companies 
shall be liable for all injuries to animals arising from a neglect to perform this 
duty, held, (1) that where such fences get out of repair, through some accident 
or event beyond the control of the company, and repairs are made with reason- 
able diligence, the company will not be liable for injuries to animals straying 
upon the track, notwithstanding that the ptatnte makes the liability absolute ; 
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^) that in such oases, reasonable ^Uiligmiee in maUag lepain ia a hlgli degree 
oi diligence, exceeding that which men in general exercise in their own aftdrs. 
1870. ArUiadel ▼. The Chicago and Norih^u>uUm BaOway Oo, (d6 Wis. 145). 
VIl, 44, and noU, 47. 

d. Ab to animaU on the track. 

26. Animals killed by oars. In an action against a railroad compan j, in 
favor of the owner of an animal killed, while unlawfnlly on the tnC<^, by a 
train of cars running at the nsoal rate of speed, the mere fact that the speed 
of the train was not checked while approaching the animal does not tend to 
show want of ordinary care. Nor does the mere fact that the engineer did not 
discover the animal until the engine was olose to it show want of sndi care. 
1869. Bemii v. Connecticut BaOroad Oo. (42 Vt. 875), I, 889. 

20. In such iskae, the first duty of the company and its servants is to 

provide for the safety of the passengers and property on the train. Its next 
care may be for the safety of its own property ; and, lastly, it must exercise 
such a degree of care as is consistent with the prior objects, to avoid injury to 
the trespasser. lb. 

27. ^— Although a railroad company has the right to the free and unob> 
structed use of its track, and the paramount duty of its employees is the pro 
tection of the train and the x>a8sengers and property therein ; yet such 
employees are bound to use ordinary care and diligence, so as not unnecetearUif 
to injure the property of others. Thus where horses strayed from the indoenre 
of their owners upon a railroad track, and were killed by a passing train : HeUt, 
that if the servants of the company in charge of the train could, by the exer- 
cise of ordinary care, have seen and saved the horses they were bound to do so ; 
and that the fact that the road was fenced at the place of collision did not 
excuse the engineer from keeping a lookout ahead of the train. 1871. Cin- 
cinnati it ZaneeviUe B. B. Co. v. Smith (22 Ohio St. 227), X, 729, and noU, 782. 

8. Fbr dtfective depot. 

28. A railroad oompany neigUgently left its depot platfiom in a deiwt- 
ive condition. A hackman, while carrying a passenger to th^ depot for trans- 
portation, stepped, without fault, into a cavity in the platform, and was injured. 
Held, that the company was liable, and the hability was the same, notwith- 
standing the platform was within the limits of the highway. 1871. Tobin v. 
Portland, 8aeo and Portland B. B. Ca. (59 Me. 183), VIII, 415, and note, 417. 

VL MiSCBLLAKBOUS PRINCIFLB8. 

29. IiegislatiTe control oL A statute required a railroad company, whose 
charter was subject to amendment by alteration or repeal, to establish a flag 
station at a certain point on its line, to erect there a station house and to stop 
its trains, hM, not in violation of the constitution of the United States. 1889. 
Commonwealth v. Eastern B. B. Co. (108 Mass. 254), IV, 555. 

30t The rolling stock of a railroad oompany is personal property, and, as 
such, liable to be seized and sold for the collection of a tax against the com 
pany. 1873. Bandall v. ElweU (52 N. Y. 521), XI, 747 i see note, 751. 
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81. WbMft pian and ab«tm«Bto not rMlty. A ndlroad company, in the con- 
•troctlon of a bridge upon itt road, built stone piers and abutments on lands 
over which it had acquired the right of way. It subsequently abandoned the 
construction of the railroad at that place. HM, that the piers and abutments 
did not pass to the land owner. Held,9X^, that the fact that, upon such aban- 
donment, the owner of the land had been allowed to take possession of that 
portion embraced in the right of way, and hold it for a period less than was 
required to extinguish the easement, did not, of itself, imply a relinquishment, 
by the railroad company, of its right to enter and remove the piers, etc. 1872. 
Wagner v. Cleveland, etc., B. B. Co, (22 Ohio St. 568), X, 770. 

32. Where tkkm tmstees, mider a second mortgage of a railroad, have taken 
possession of it, and have afterward by a bill in equity obtained a decree of 
foreclosure with a provision for a sale of the railroad in accordance with the 
power conferred by the mortgage, and have themselves become the purchasers 
as they were authorized to do by the decree, and to hold the property in trust 
for the bondholders, and they continued to keep possession of the railroad and 
operate it aa such trustees, it was held, that they were liable as common car- 
riers for the loss of goods received for transportation. 1869. Barter v. Wheeler 
(4»N. H.»),VI,484. 

33. Iki an notion by plaintiff against arailroad company far l^fnilas sustained 
in consequence of a broken rail, the mere fact that a train had Just passed 
over the road is not sufficient evidence to raise a question for the Jury as to 
whether the rail was broken before plaintiff's train reached it 1871. MePadden 
V. The if. T.CmU.B.B. Co. (44 N. T. 478). IV, 705. 

34i ▲ railway oompany is not bound to change ill machinery in order to 
apply every new InTention or supposed improvement in appliances ; and an 
employee who consents to operate the madiinery already provided by the 
company, knowing its defects, does so at his own risk. 1870. Wonder v. Balti- 
more and Ohio B, B. Co. (82 Md. 411), III, 148. See Mastbr and Sbrvant. 

36. Defendant was indicted, mid«r a statote, for obstructing a railroad 
train, and endangering the safety of the passengers. The evidence showed 
that he was a passenger on the train ; that he pulled a signal rope attached to 
a bell upon the engine, theroby causing the train to be stopped, and the safety 
of the passengers to be endangered. EM, that the indictment was not main- 
tained. 1872. CommimweaUhy,Kiaian(lQI9UtmB.S4S), XII, 714, 

36. Regulations — l aa UhXion as to trainai A regulation by a railway com- 
pany, restricting Uie holder of a certain class of tickets to special trains, noth- 
ing of the kind appearing on the tickets, wiU not Justify the expulsion of the 
holder of such a ticket from the regular trains, he having taken passage thereon 
without knowledge of the regulation. 1870. Marone^ v. Old Colony Bailwa§ 
Co. (106 Mass. 158), VIII, 805. 

37. ▲ railroad was assessed far benefits on the laying out of a highway 
Held, error. 1860. Oi^ of Bridgeport v. New York, et6.,B.B.OoL (86 Conn 
)65), IV, 68. 
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38. One otoaaing a nilkoftd track his a siglit to Mmine tluii the neiud iig 
nals of the approaoh of a train will be seasonably given. 1870. TtUwr ▼. Mi$- 
Bowri VaUey R. R Co. (46 Mo. 858), U, 617. 

39. The ri|^t of way of a railimid is an incnmbranoe within the meaning of 
a covenant against incnmbrances in a deed. 1868. Beach ▼. MUUr (51 111. 906), 
11,290. 

40. Vehicle-worthy road. A railroad company is not bound absolutely to 
famish a vehicle-worthy road. 1871. McPaddm v. The 2few York Central R. 
IJ. a>. (44 N. Y. 478), IV, 705. 5w CABRna. 

See Taxation ; Tbubt. 
RAPE — See Crdoh al Law. 

HATIFTCATION. 

1. ▲ contract tainted with fraud may be ratified without a new contract 
founded on a new consideration. 1871. Negley v. Xtndft^ (67 Peon. 6t. 217), 
V,427. 

2. Of forged instrument The ratification of the signing of a bond, by sa 
obligor whose signature was forged, does not render him liable thereon, there 
being no new consideration. 1871. MeHugh v. County of SekuyfkOl (67 Pean. 
St. 391), V. 445, and note, 447. 

3. Of forged deed — presumption. Plaintiff's husband caused her name to 
be fbrged to a deed conveying her lands to M., under whom defendant claimed. 
Ueld, that plaintiff's silence for eleven years, after being informed of the trans- 
action, did not amount to a presunqitive ratification, in the absence of proof 
that she was f aUy informed of the name of the grantee, of his residence or 
address, and had all the means necessary to disaffirm the deed. J 870, Ladd 
V. JlUderbrant (27 Wis. 135), IX, 445. 

See FoRS^T. 
REAL ESTATE BBOEEB— iSMBsOKn. 

REAL PROPERTY. 

f 

1. Sale ot — coTenants. A grantee of lands, after eviction, brought action 

against the grantor on covenants in the deed. HM, that the grantor vras not 
estopped from showing title in himself, unless he had due notice of the ejieot- 
mentsnit. 1869. /Sbmm v. iSbAmiett (24 Wis. 417), 1, 101. 

2. Covenants in contract for sale. In a contract for the sale of land the 
vendee agreed to pay the purchase-money In installments and the vendor to 
deliver the deed upon payment of the last installment. Held^ that the cove- 
nants were independent and that the purchaser could enforce payment of sll 
the Installments without first tendering the deed. 1889. Bow&n v. Bailey (42 
Miss. 405), n, 601. But see eontray by the same court, Robineon v. Bofinmr 
(42 Miss. 797), II, 671. See GovENAirrs 
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3. Parol evidence to prove quentltj. I*erol evidence is not admlBsible to 
prove a wamntj of the quantity of land conveyed by deed. 1869. Cabot v. 
OhriMtie (42 Vt. 121), 1, 818. 

4. Where a vendor of land, with intent to indaoe the sale, makea repre- 
sentation aa to the quantity, aiofhis own knotoledge, and the vendee is thereby 
induced to purchase, the vendor ia liable for any damage which the vendee 
may sustain by reason of a deficieni^ in the quantity as represented, although 
such representations are believed to be true by the vendor when made, lb, 

5. Statute of frauds. An oral agreement between two parties to become 
jointly purchasers of certain lands and to hold the same in undivided moieties 
is within the statute of frauds. 1869. Green v. Drummond (81 Md. 71), 1, 14. 

0. oral oontraot Umitlng use. An oral contract limiting the manner in 

which an owner shall build upon or occupy his property, is void under the 
sUtute of frauds. 1869. Bice v. Boberte (24 Wis. 461), 1, 195. 

7. The sale and conveyance of land by the owner amounts to a revoca- 
tion of an oral agreement between him and an adjoining owner, whereby the 
latter was to build on the line between the lands a party wall, and the former 
was to pay one-half the cost thereof, provided the adjoining owner has notice 
of the sale, and has not at the time commenced the erection of the wall. lb, 

8. The owner of land OTerhung by the branohea of a fruit tree, standing 
wholly on the land of an adjoining owner, is not entitled to any of the fruit 
growing therwn. 1872. Hoffman v. Armstrong (48 N. Y. 201), VIII, 587. 

9. Crops planted after an action of ejectment is commenced, belong to the 
one recovering possession. 1869. McLean v. Bovee (24 Wis. 295), 1, 185. 

10. Not BO, however, if the crops are harveeted before judgment. 1870. 

Page v. FouHcr (39 Cal. 412), II, 462. 

11. Where one person owns the lower story of a building, and another the 
ii|^>er story, with right of way thereto, the latter cannot recover of the former 
for necessary repairs of the roof, made by him. 1871. Ottumwa Lodge v. 
LewU (84 Iowa, 67), XI, 135. 

12. The owner <A one partof a hnilding has no action to recever damages at 
law for the willful neglect of the owner of the other part in permitting his part 
to become ruinous and fall into decay, whereby the plaintiflf 's part is injured. 
1872. PitfTCd V. Dyer (109 Mass. 874). XU, 716. 

Bee CoMTByANCB ; Contract ; Ck>TXNAiiT ; yBinK>& ahd Pubohassb. 

REBELLION — See Limitations of Actions ; Wab. 

RECEIPT. 

Under a contract for tlie delivery of hides, plaintiff was to receive a bonue 
on each hide delivered. At each delivery defendant paid the value of the hides, 
and received a receipt from plaintiff expressed to be in fuU. The bonue was 
not paid. HM, that plaintiff could recover the bonta, notwithstanding the 
receipts. 1872. JByan v. TTard (48 N. T. 204), VHI, 689. 

RECOGNIZANCE — See Arrbst. 
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REOOUPMBNT. 

1. Damages for fraad. A and B traded horses, each fraudulentlj represent- 
ing his horse to be sound. A sued B for his (B's) fraad. HM, that B coald 
recoup damages for A's fraad. 1870. Cwey t. QviUow (106 Mass. 18), V II, 4^ 

2. For fdlore to p«rform agreement In an action by the payee apon a 
promissory note, the consideration of which was an agreement signed by the 
plaintiff, to convey to the defendant, on or before January 1, 1866, $2,500 of 
the capital stock of the King Gold Mining Company, at subscription price» 
HM, that the defendant might defend against the action by showing that no 
transfer or tender of the said stock was made to him until after August, 1806,. 
and might recoup his damages arising from the plaintifT's failure to perfcmn 
Ills agreement. 1869. IM y, aouthwick{im. L 209), Xi,2S0. 

BEFERENCE. 
1. Withoat oonaent Courts of equity have a general jurisdietion where 
there are mutual accounts, and also where the accounts are on one side, but a 
discovery is sought, and is material to the relief. But where the accounts are 
all on the one side, and mere setoffs on the other, and no disooyezy is sought 
or required, courts of equity have no jurisdiction. 1860. MeMartin v. Bingham 
(27 Iowa, 284), 1, 265. 

2. Fourteen items, under eight different dates, and two credits, the 

account being all on one side and no discovery sought, and the defenses being 
denial, payment and the statute of limitation, will not deprive the parties of a 
right to a jury trial. Jb, 

REMOVAL OF CAUSE TO FEDERAL COURT. 

1. Act onoonstitationaL The act of congress of March 2, 1867, in so far as 
it gives a non-resident plaintiff the right to remove' a cause from the State to 
the federal courts, is unconstitutional. 1870. WkUon v. Ghieago and IforiK' 
western Railroad Oo, (25 Wis. 434), III, 101 ; Contra, Baiiway Co. v. WhiUon 
(18 Wall. 270). 

2. Rights as iffsoted by residence of parties. In an action pending in a 
State court, in which some of the plaintiflb were non-residents of the State and 
the others residents, the non-residents moved to have the cause removed into 
the United States arcuit Court, under act of congress of March 2, 1867. Held, 
that the cause could not be removed. 1872. Bemy v. Irick (22 GtnXL Va. 484), 
XII, 589, and note, 545. 

3. Creditors of an intestate's estate, some of whom resided in New York, 

and others in Qeorgia, filed a bill against the administratrix, in Qeorgia, for a 
marshaling of the assets of the estate. The administratrix, by cross-bill, 
alleged that the estate was insolvent, and obtained an injunction restraining 
creditors from suing until the assets were marshaled. The New York creditors 
thereupon petitioned to remove the suit to the United States court. J70^,that 
under the act of 1867 this could not be done. 1871. BU$i v. Barton (48 Ga. 
181), IX, 164. 
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4. The right of a defendant to a transfer of the cause is not defeated 

bj the fkct that the co^lefendant is a resident of the same State with the plain- 
tiff, provided a severance can be had, and the rights of the petitioner can be 
determined separately. 1869. StetoaH v. MarcUcai (40 Qa. 1), II, 555. 

5. Of action by administrator. In an action brought in New Hampshire, 
bj an administrator appointed in that State, but a citizen of Massachusetts, 
against a Massachusetts life insurance company, upon a policy by which 
defendants promised to pay a certain sum to plaintiff's intestate, a citizen of 
New Hampshire, his executors, etc., after his death, for the sole use of his 
wife, a resident of New Hampshire, held^ that the cause could not be removed 
into the United States court under the act of 1789. 1870. Oeysry, TheHaficoek 
Mutual Life Iruuranee Co, (50 N. H. 224), IX. 185. 

0. An administrator filed a bill to marshal assets against creditors, some of 
whom had commenced suits at law. An injunction was allowed, conditioned 
to allow the claims to be litigated to ascertain the amounts due, the priority 
of the claims, and the right to payment out of the funds. One of the creditors 
resided in another State, and made application to have his action at law 
removed to the United States court. Held, tliat the cause was not subject to 
removal, as it was merely collateral to the suit in equity. 1872. Burts v. 
Layd (45 Ga. 104), XII, 574 

7. Where both parties are non-residents. The United States statutes relative 
to transferring causes from the State to the federal courts authorize the transfer 
where the plaintiff is a citizen of the State where the suit is commenced and 
the defendant is a citizen of another State ; where both plaintiff and defendant 
are non-residents of the State in which the action is commenced, the case is not 
within the statute. 1870. Wills v. Tfu Home In$, Co. (28 Iowa, 545), IV, 180. 

8. Removal by plaintiff — affidavit Where a citizen of one State com- 
mences an action against a citizen of another State in the courts of the latter 
State, the plaintiff is, nevertheless, entitled, afterward, to have the cause 
removed to the United States courts, under act of congress of March 2, 1867. 
The affidavits in such a case need not set forth the facts on which the applicant 
for the transfer bases his belief that local prejudice exists ; it is sufficient if 
they state that he has reason to, and does, believe that such local prejudice 
exists as will prevent his obtaining Justice. 1871. Meadow Valley Mining 
Co. V. Dodde (7 Nev. 148), VIII, 709. 

9. A petition, by defendant, to remove a oanse into the United States coort 
must show that the plaintiff was a citizen of the State at the time of the com- 
mencement of the action ; an averment that he w a citizen is insufficient. 
1871. Holden v. Putnam Fire Imuranee Co. (46 N. Y. 1), VII, 287. 

10. Affidavit— traverse dL An affidavit filed in confonnlty to the acts of 
congress, passed 27th July, 1866, and 2d March, 1867, relating to removal of 
causes from State to United States courts, cannot be traversed In the State 
court. 1869. SUwart v. Mordecai (40 Ga. 1), II, 555. 

11. When ri|^t to remove oeasee. The right to remove a cause from the 
State to the United States court, under the act of congress of Marca 2, 1867, is 

89 
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terminated by a hearing or trial upon the merits in a coait of competent joris- 
diction, resulting in a final judgment or decree ; and an appeal or Be«x>nd trial 
does not revive the right. 1870. Home Ltfe Ins. Co, v. Ihtnn (30 Oliio St. 
175), V. 642. 

12. An action had heen prosecuted to judgment in a State court, the 

verdict had not been set aside, the exceptions taken at the trial had been over- 
ruled by the court of last resort, and the only question remaining for disposal 
VVH9 upon a motion for new trial on the ground of excessive damages in the 
verdict. Held, that it was too late to obtain a removal of the cause to the 
United States Circuit Court, under act of congress of 1867, chap. 106. 1870. 
Bryant v. Rich (106 Mass. 180), VIII, 811. 

13. Where there has l)een a trial in an action at law, or a final hearing 

in a court of equity, and an adjudication upon the merits, it is too late to remove 
the cause into the federal court under the act of congress of March 2, 1867, 
notwithstanding the fact that the judgment may have been reversed on appeal 
and the cause remanded for new trial or further proceedings. 1869. AkerU^ 
V. ViUu (24 Wis. 105), I, 166. 

14. Pending appeaL A cause cannot be removed from a State to a federal 
court, pending an appeal from a decree upon the merits. 1872. Beery v. Iriek 
(22 aratt. 484), XII. 539. 

16. A non-reildent insuranca company doing business in a State, and 
accepting service of original process through its agents, in conformity to the 
laws of the State, is not thereby deprived of the right to a removal to the fed- 
eral . courts of an action commenced against it in the courts of the State by a 
citizen. 1869. Knorr v. Home Ins. Co, (25 Wis. 148). Ill, 26. 

16. A Massachusetts statute required that foreign insurance companies, 

doing business in that State, should appoint a resident agent, upon whom all 
lawful processes against them might be served with like eflect as if they were 
domestic companies. Held, thAt a foreign company, by accepting service of 
process, as provided by the statute, was not precluded from removing a cause 
from the State court into the United States courts, in a proper case. 1870. 
Jforton V. M'lturtl Life Ins. Co, (105 Mass. 141), VII, 505, and note, 507. 

17. By an act of the legislature of Michigan, it was provided that no 

foreign insurance company should transact business within that State wi^out 
first appointing an agent in that State, on whom process of the State courts 
could be served, and '* that such courts shall have exclusive jurisdiction of all 
cases arising under this act." A New York insurance company was sued in 
the State court of Michigan and accepted service of process through their 
agent in that State. On an application to the State Supreme Court for a writ 
of mandamits compelling the circuit judge to issue an order transferring the 
cause to the United States court ; held, (1) that the company, by operating 
under the Michigan statutes, and accepting service of process, had waived the 
right of transfer ; and (2) that a writ of mandamus was not the proper remedy 
even if the company were entitled to the trinsfer 1870. T?ie Pei-pU ex rel. 
Glens Falls Ins, Co. v. The Judge of Jaeluon Cif yuit (21 ^ch. 67]^, IV, 504. 
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18. A statute required foreign insurance corporations, before doing 

business within the State, to agree not to remoTe into the federal courts anj 
suits brought against them in the State courts. Meld, that the statute was 
ocmsUtutional. 1872. Mone t. I%e Home Imuranes Chmpany (30 Wis* 486), 
XI, 580. Reyeraed bj the U. S. Sup. Oourt, Oct. Term, 1874 

19. Of aotioii against national bank Action brought by a dtisen of New 
York, in a State court of New York, against a bank located in Boston. HM, 
(1) that the defendant was a dtlsen of Massachusetts within the meaning of 
the act relating to the removal of causes into the federal courts ; (2) that the 
cause could not be remoyed bj the bank into the federal court, under the act 
of March 2, 1867, as being a corporation, it could not make the affidavit required 
by the act. 1878. Cook y. State National Bank (52 N. Y. 96), XI, 667. 

20. Appeal from order q£ ramovaL An order of a State court, transferring 
a cause to the federal courts under the act of congress of March 2, 1867, is an 
appealable order, and the State courts haye jurisdiction to hear and determine 
the appeal. 1869. ulAk9rZ<^ y. FOot (24 Wis. 165), 1, 166. 

21. The application of a party to remove a cause to the Circuit Oourt of 

the United States is analogous to a plea to the jurisdiction of the State court, 
and, when granted, the party against whom it is taken has the right to appeal* 
'fhe case would be diderent if the application to remove is refused. In the 
latter case no irreparable injury would follow, and the appeal would not be 
allowed. 1871. 8taU v. The Judge of the Thirteenth Judicial Dietriet (28 La. 
An. 29), Vm, 588. 

22. A mandamus will therefore issue, on application from the Supreme 

Court directing a judge of the District Court to grant an appeal from an order 
transferring a cause to the Circuit Court of the United States, if the case is, in 
other respects, appealable, lb, 

23. Rmnoval on affidavits of pndadloa. Where it appeared from the nfflda- 
vit of a person of color, charged with a capital offense, that he could not have 
full and equal benefits of all laws and proceedings for the security of person 
and property as is ei^joyed by white citizens, and that his rights cannot be 
enforced in the State courts : Held, that under the act of congress of 9th April, 
1866, the State courts will proceed no further in the prosecution until certified 
of the action of the Circuit Court of the United States under the act of con- 
gross, March 8. 1868. 1871. .Stoto v. 2>unlap (65 N. C. 491), YI, 746. 

24. It is erroneous in such a case to order the removal oi the indictments 

to the Circuit Court of the United States ; but to suspend proceedings in the 
cause till certified to the court under the aforesaid act of congress, lb. 

REPAIRS — iSMliANDLOBD AHD TbNAHT. 

REPLEVIN. 

1. Bond — void far want of Jnxlsdiotioii — estoppoL Defendants execute4 
a bond for the purpose of procuring a writ of replevin, which bond a justice 
of the peaoe approved and thereupon issued a writ of replevin for certain 
property in plaintiff's possession, and whidl he claimed to own. The property 
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wms taken under the writ The value of the property exceeded the amoimt 
for which the jostice of the peace had jariediction, and on the hearing of the 
cause the jxuitice diBmiseed the proceedings on that gronnd, and directed a 
return of the property to the plaintiiT. The defendants refusing to return the 
property, this action was brought upon the bond. HM^ that the justice not 
haying jurisdiction of the subject-matter, the bond was void and no action could 
be maintained thereon, and that the defendants were not estopped by the 
recitals in the bond. 1872. OsiT^^ v. I>ttd^«<m (88 Ind. 512), X, ld6. 

2. Damages in action c/L In replevin of property having a usable value 
(as a horse) the value of its use, during the time of detention, is a proper item 
of damages. 1878. AUen v. Fox (51 N. Y. 562), X, 641. 

8. Against ezeontion creditor. An officer, under a general promise of 
indemnity, but without direction from the execution creditor to levy upon any 
specified property, seized chattels in execution under a void judgment. In 
replevin against the officer and the execution creditor, it appearing that the 
latter never had possession of the goods ; hM^ that the action could not be 
maintained as to him. 1872. Orace v. MitchtU (81 Wis. 588), XI, 618. 

4. By ▼•ndor lor fraud. The vendor of goods who has been induced to 
part with them through such fraud on the part of the vendee as annuls the 
sale, may replevy them of the vendee's general assignee. 1872. Farley v. 
Lincoln (51 N. H. 577), Xn, 182. 

RESIDENCE. 

L Of ELBCTORS^iSM Blbctiov. 
n. OFPAXTPBR — iSM SBTTLBiaOIT. 

RESPONDEAT SUPERIOR — 5m Ck>NTRA0T0B8. 
RESTRAINT OF TRADE— /Siw Contracto. 

RETURN. 

The sheriff's return on a summons was that he had served it by leaving a 
copy thereof at the usual place of residence of the defendant. On a motion 
to set aside the return, hsld, that evidence was admissible to show that the 
place where the summons was left was not the defendant's residence. 1871. 
Bond V. WUaan (8 Kans. 228). XII, 466. 

REVENUE STAMPS — 5;5tf Stamps. 

REWARD. 

1. Action to reooTer — parties. The selectmen of a town, under the authority 
of a general statute, offered a reward for the apprehension and conviction of a 
person guilty of the commission of a high crime. The plaintiff, claiming to 
have performed that service, brought action to recover the reward. Hdd, on 
demurrer, that the action was well brought. EM, also, that if two persons 
jointly performed the service they must be joined as plaintiffli. 1868. Janwin 
v. Town of Erstor (48 N. H. 83), II, 185. 
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2. Sheriff may daim. Plaintiff, a sheriff, captured a criminal without pro- 
3888 and in reliance apon a general reward offered. Held, that the fact that he 
was a sheriff did not prevent his reooveiy of the reward. 1870. Davi$ v. 
Munson (48 Vt. 676). V, 815. 

3. Saftisfiiotion of— koowl^dg* ol tha reward. The plaintiff recovered 
property stolen from the defendant and returned it to him. Defendant handed 
him some money, saying " here ia something for what jou have done." Plain- 
tiff did not at the time look at the money, but afterward found it to be $9. 
Defendant had on that morning offered a reward of $50 for a recovery of the 
property, of which fact plaintiff was at the time ignorant, but for which reward 
he brought this action. HM, that he could not recover. 1870. Marvin v. 
Treat (87 Conn. 96), IX, 807. 

4. In order to entitle a party to recover a sum of money, ofimd as a reward 
lor the recovery or information leading to the recovery of property lost, he 
must establish between himself and the person offering the reward, not only 
the offer and his acceptance of it, but his performance' of the service for which 
the reward was offered, finding the property and advertising it, by one who 
did not know of the ofitur, and could not have acted in reference to it, does not 
enUUe him to recover. 1878. iT^ytotond v. Xouiufo (61 N. Y. 604), X, 654. 

KIPARIAN OWNER— i6^ Water usm Wjltkbmx}vrbbb. 

RIVER— i6!M Water and WATER-ooTmsES. 

ROADS — See Hioh watb. 

ROBBERY — Sm Criminal Law. 

SABBATH— i&» SuHDAT. 

SALE. 
L When COMPLETE. 

II. DELIVBRT Ain> AOGEFTANOB. 

m. Fraudulent bale. 
IV. Conditional bale. 
V. Warranty. 

VI. MiSCELLANBOUB PRINCIFLEB. 

Vn. Action for the price. 
VIIL Of lands — See Oonvbtance. 
IX. Of ooodb—zSm Vendor and Purohabee. 

I. When complete. 
1. To plaoe articles sold at bnsreHs risk, delivery and acceptance must be 
such that nothing remains to be done by either party in respect to them ; and 
where the sale is of a quantity of things by count, measure or weight, their 
number, quantity or weight must be determined before the sale is perfect, in 
the absence of an express intention to the contrary ; and the same rule applies 
when delivery is to be' made of the sold articles by installments. 1871. iVss- 
eoU V. Loeke (51 N. H. 94), XII, 55. 
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S. Defendant agreed ermUjtohny of plaintiff ti^at walnut epokes he 

dionld saw at his mill, not exceeding 100,000, at $40 per thooeaDd. to be dellv- 
ered-at tiie mill In lots of about lOiOOO each, subject to defendant's selection, 
each lot to be paid for on delivery. Nothing was said about counting, but each 
paaly ^understood that he was to oount them alter seleoHon. The defendant 
selected the first lot but did not ocrant them. The plaimtlff afterward counted 
those selected and charged them to defendant, but did not inform defendant c f 
the number. The spokes having been burned, hdd, in an action for their value, 
that the sale was not perfected, and that the title to the propertj remained In 
piialntiff. lb, 

3. When title passes — qnestlon liar Jury. T. sold to plaintiff part of a grow- 
ing crop of com, designating the part sold bj cutting off the tops of one row. 
Plaintiff paid $80 in ea^,but, by the termsof the sale, T. was to cutand shodc 
a part of the com, and to gather the remainder, and the com was then to be 
measured and paid for by the busheL Subsequently, the said com vnw levied 
on by virtue of an execution against T. In a proceeding to try the ri^t of 
property, there was evidence tending to show that it was the Intention of the 
parities that the sale should be complete and abselvte at the time it was made. 
Held, that an instruction to the Jnry that, if the vendee was to cut and measure 
the com, and it was then to be paid for by the bushel, no title passed to the 
vendee, and the property was liable to the executor, was error. Whether title 
passed or not was a question of intention, wad was for the jury. 1871. Oraf 
y. mteh (58 m. 878), XI, 85, and note, 90. 

4. When title passes without separation. The plaintiffs purchased of 
defendants a quantity of com, parcel of a specified cargo, then stored in a 
warehouse, paid the price therefor, and received a reeeipted bill of sale. The 
defendants thereupon drew an order upon the superintendent of the warehouse, 
for delivery to plaintlfb of the quantity of com from specified cargo, and the 
superintendent on receipt of the order gave defendants his orders for the 
delivery of said com to plaintlfifo, which order was delivered to plaintiffs. A 
few hours after, and before the presentation of said order, the warehouse was 
destroyed by fire, and with it the grain. Held, in an action to recover back 
the price paid, that the sale and delivery were consummated, and the loss, 
therefore, on the plaintiffs. 1870. EuueU v. CarringUm (42 N. Y. 118), 1, 498. 

6. Upon a sale of a specified quantity of grain, its separation from 

a mass, undlstinguishable in quality or value in which it is included, is 
not necessary to pass the title, when the intention to do so is otherwise 
clearly manifested. i&. 

IL Dbliyert Ain> ▲ochftanob. 

6. What amomits to. The plaintiff purchased, in good faith, bales of wool 
stored in the seller's factory, and the seller agreed to keep the wool for a time 
where it was on storage for the plaintiff, who had no place to store it. The 
seller, by the plaintiff's direction, opened some of the bales, took out of them 
samples, and delivered them to the plaintiff together with a bill of parcels 
wherein was acknowledged the receipt of the contract price. Plaintiff desired 
the parcels to resell the wool by. Held, that there was evidbnce to go to the 
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jnry of a delivery Buffldent as to creditors. 1871. Ingatts v. E&rrick (106 
Maaa. 351).XI,860. 

7. Aooeptanoe — p rea um ption from retantion — avldanca. In an action to 
recoyer the valae of goods sold by a verbal contract, void bj statute of frauds, 
the vendor proved delivery to the vendee, whereupon the vendee offered the 
contents of a telegram which he liad attempted to send to the vendor, to show 
that he declined to accept the goods. The offer was rejected, on the ground 
that the vendor had not been shown to have received the telegram. Held, on 
appeal, that the acts of the vendee at the time of the receipt of the goods, and 
his Inma fide attempts to communicate his rejection of them to the vendor, 
were material and competent to rebut any presumption of acceptance arising 
from their retention. 1872. Caulkins v. Bellman (47 N. Y. 449), VII, 461. 

8. DeUTcry to common otbrxier, M. & B., of Annapolis, directed A. G. & 
Co., of Boston, to send a cargo of one hundred and fifty tons of ice, and author- 
ised them to get the freight as low as possible. The invoice was completed, 
shipment was made in the usual mode, and advices thereof were sent by letter. 
The cargo having been badly damaged in the passage, in an action by the ven- 
dors to recover the value of the ice, /leld^ that the delivery to the conmion car- 
rier transferred the title to the vendees, and that the vendors could recover the 
contract price. 1870. Moffruder v. Qage (88 Md. 844), III. 177. 

9. If the contract of purchase be silent as to the person or mode by 

which the goods are to be sent, a delivery by the vendor, to a common carrier 
in the usual and ordinary course of business, transfers the property to the 
vendee. lb. See Btatutb of Frauds. 

10. N. & T. ordered goods from plaintiff, to be sent to them "via 

canal." Plaintiff sent to them the goods " via canal," as ordered, and mailed 
to them a bill of sale. Held, that upon delivery to the carriers, the title to 
the goods passed absolutely to N. & T., subject only to the right of stop- 
page in transUUy and that plaintiff could not sue for a loss of the goods en 
route. 1871. Krudler v. BUison (47 N. T. 86), VII, 402. 

11. If a Tendee allow a vendor to remain in possession, or after a formal 
delivery, immediately restore the possession to him, and he afterward sell 
and deliver the g^oods to a bona fide purchaser for value, without notice of the 
prior sale, such purchaser is entitled to the goods against the first vendee and 
all claiming under him. 1869. Davte v. Bigler (62 Penn. St. 242), I, 898. 

12. This rule depends upon neither the statute 13 Eliz. ch. v, nor stat- 
ute 27 Elia. ch. iv, but upon the circumstance that the vendee, by suffering 
the vendor to remain in possession, enabled him to commit a fraud upon inno- 
cent third persons. lb, 

13. The rule of law, that the retention of possession of personal prop- 
erty is conclusive evidence of a colorable sale, is a rule of policy required for 
the prevention of fraud, and is to be inflexibly maintained. lb, 

14. ▲ hnsband, for a good omialdermtloB, oonTsyad oattle to bis wl£s 
by an absolute bill of sale, which he delivered to her. The cattle were at the 
time upon the husband's farm where both he and the wife resided. No other 
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deliyery of the cattle was made, and thej remained and were uaed upon the 
farm as before. The cattle having afterward been attached on a writ against 
the husband, held, in replevin hj the wife, that there waa no sufficient delivery 
of the cattle from the huaband to the wife. 1872. McKee v. Qareelon (60 Me. 
165). XI, 200. 

16. Destruotion of pr^Mrty before daliTery. Where a contract ia made 
for the sale and delivery of specified articles of personal property, under dr- 
cumstances where the title does not vest in the vendee, and the property is 
destroyed by an accident before delivery without the fault of the vendor, the 
latter is not liable upon the contract for damages sustained by the vendee. 
1871. i>«rttfrv. jyort(?»(47N. T.62),VII,415. 

UL FRAUDULEirr balb. 

10. ThraadalMil — qnastiona for Jmy — daliTery. Two sons, hotel ke^iers, 
disposed of their interest in the hotel furniture and fixtures to their father. 
The father had been living in the hotel previous to the transfer. After the 
transfer, the sons remained, and one of them acted as superintendent. The 
dissolution of the partnership of the sons, and the transfer to the father, were 
publinhed in two leading newspapers. Subsequently the furniture was levied 
on under a judgment obtained against the sons. HM^ that not only the ques- 
tion of good faith in making the transfer, but also the question whether there 
waa Mich delivery, actual or constructive, as to be notice to all third persons, 
and whether the possession taken by the vendee was exdnsive, or concurrent 
with the vendors, was to be submitted to the jury. 1870. McKtbfnn v. MdrUn 
(64 Penn. St. 852), UI, 688. 

17. Fraud — mplmwti by Tendor. Where goods are purchased by means 
of sucU fraud on the part of the vendee as renders the sale void, and are trans- 
ferred by a general assignment, the vendor may replevy the goods of the 
asAignee. 1872. Farley y, Lincoln (HI N.R. 677), Xll, 182. 

ly. Conditional balb. 

18. What is. H. sold and delivered a house car to P., under a bill of sale 
providing that " said H. reserves the right from said car until fully paid, but 
said P. shall have the use of said car from date ; should said P. fail to comply 
with this agreement, said H. shall have the right to take said car from said P. 
as his property." Held, that it was a conditional sale, and that the car might 
be taken under execution by P.'s judgment creditor. 1870. Rook v. Under- 
man (64 Penn. St. 499), III, 612. 

19. Estoppel of Tender — porofaaser from Tondee. Plaintiff^ sold a chattel 
to G. on condition that it should remain plaintiff's until paid for, and gave him 
a receipted bill of sale therefor, omitting, at G.'s request, any statement of the 
condition. Defendant bought the chattel of G. without notice of the condition, 
after having been informed by plaintiff that he had sold it tc G . and after 
having seen the bill of sale, but before G. had paid plaintiff for it. Held, that 
in the absence of fraud, the plaintiff was not estopped to clidm the chattel from 
tiie defendant. 1871. Zuchtmann v. Boberti (109 Mass. 58), XII, 668. 
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do. AoooMdon — r«pain to proparty. B. sold a wagon to H. on condition 
that it should remain the property of B. till paid for. Plaintiff repaired it for 
H. by pntting in new wheels and axles. H. took it from plaintiff's poBsession 
withoQt his knowledge or consent, and afterward agreed with plaintiff that the 
** running part " of said wagon should remain the property of plaintiff until 
paid for. H. never paid either B. or plaintiff, and neither had notice of the 
other's claim. B. took the wagon back from H. &nd sold it to defendant, who 
did not know of plaintiff's claim. Held, that defendant was liable in trover 
for the wheels and axles. 1872. Clark y. WelU (45 Vt. 4), XII, 187. 

V. Wabraktt. 

21. As to quality. The plalntiffii contracted to manufacture and deliver to 
the defendant " all the horn chains they manufacture." The chains manufac- 
tured and delivered were composed of round and oval links, the round links 
being hoof and the oval links being horn ; and in an action to recover the con- 
tract price, held, (1) that the words " all the horn chains they manufacture " 
did not imply a warranty that the chains should be made wholly of horn, but 
that they should be the article known in the market as ** horn chains ;" (2) 
that the contract called for articles of a fair merchantable quality and of good 
workmanship, but not for articles of the first quality. 1869. Sweat v. Shum- 
%Day (102 Mass. 86S), III, 471. 

22. The agent of daCsndanti ozhlbfttad samples of tea to plaintiff and nego- 
tiated a verbal sale in value exceeding $50. Subsequently a bill of sale and 
the tea were forwarded. There was no warranty in the bill of sale, but the 
tea was found to be unsound. Held, that the transaction was an executed sale 
with warranty, and that the plaintiff was entitled to recover without any ofler 
to return the tea for breach of warranty. 1870. Foci v. BemUey (44 N. Y. 166), 
IV, 652. ' 

23. At an anotion saloi tha anotionaar stated that the article ofiiBred was 
** blue vitriol, sound and in good order." It had the appearance of that article, 
and by no examination practicable at the time, could it be discovered that it 
was not It was, in fact, what was known as mixed or '* saltsburger vitriol/' 
composed of a smaU proportion of '* blue vitriol," the residue being green 
vitriol, an article of much smaller value. The defendants having bid off the 
property, refused to take and pay for it, on ascertaining its true character, and 
it was sold again on their account. In an action to recover the amount of the 
loss : held, that upon these facts, the Jury might have properly inferred that 
there was upon the sale a warranty that the artide sold was blue vitriol; that 
it was, at least, the duty of the court to submit lie question of warranty to the 
jury, instead of directing a verdict for the plaintiff. Held, also, that there was 
a breach of the warranty; the article sold having only a small per cent of blue 
vitriol in it, and being not an inferior article of blue vitriol, but a different sub- 
stance with a small admixture of blue vitrioL 1872. Ha^Hne v. Pemberton 
(51 N. Y. li)ex X, 595. 

24. Breach of — ▼•ndaa not bomMl to ratom. Upon an executory contract 
of sale, with a warranty as to the quality of the article contracted for, the 

40 
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purchaser is not boand to retam, or offer to retnro, the article on diacoyering 
that it is of an inferior qaalitj, but he may retain and use the property, 
and have his remedy upon the warranty. But the purchaser in an executory 
sale cannot rely upon a warranty as to open, plainly apparent defects, any more 
than he could upon a sale of goods in presenti. 1878. Dcip y. Pool (52 N. Y. 
416). XI. 719. 

26. Warrantj after sale. ' A warranty of goods after the sale has been com- 
pleted is yoid. unless supported by a new consideration. 1871. Summers y. 
Vaughan (85 Ind. 898), IX, 741. 

VI. MiSCELLAKBOUB FRINCIFLB8. 

26. Where made — sale by sample. Defendant ordered, by sample, liquors 
of plaintiff's agent. The order was sent to plaintiff, and the goods were by 
him shipped to defendant. The defendant liyed and the order was given in a 
State where the sale of liquors was unlawf uL Plaintiff lived in and the goods 
were shipped from a State where such sale was lawful Held, that the sale 
was made in the latter State, and that plaintiff could recover the price in an 
action in the courts of the former State. 1871. BooMy y. PlaisUd (51 N. EL 
486). XII, 140; ffiU v. Spear (50 N. H. 258), IX, 206; Tegeler v. SHpman (83 
Iowa, 194). XI, 118. 

27. After-acqnired property — burden of proo£ Action of trover against 
executors for goods claimed by plaintiffs under a verbal contract whereby the 
testatrix, for a valuable consideration, agreed to sell and convey to them all 
the personal property she then had and all that she might thereafter acquire 
and die possessed of. Held, (1) that the contract was inoperative to pass title 
to the subsequently-acquired property, and that plaintiffs could recover for the 
conversion of such foods only as testatrix had when the contract was made ; 
(2) that the burden of proof was on the plaintiffs to show whicli these were. 
1872. WUeon v. WUson (87 Md. 1), XI, 518. 

28. A sale at auction of distinct parcels of goods to the same purchaser, on 
separate bids, is an entire contract. 1871. Jenne— v. WendeU (51 N. H. 63), 

xn,48. 

29. Plaintifl^ a phyaiciaii, sold hla good will to defendant, another physi- 
cian, and agreed to use his influence to induce his patients to employ the 
defendant. HM, not to be against public policy. 1872. Hoyt v. HoUy (89 
Ck>nn. 826), XII, 890. 

30. A sale of fish hereafter to be can^t passes no title to the fish when 
caught. 1871. Low v. Pew (108 Mass. 847), XI, 857. 

31. A sale of stooki oarxlee with it dividends already declared but to be 
subsequently paid. 1872. Burroughs v. North CaroUna Railroad Co, (67 
N. C. 876), Xn, 611. 

32. Of poisonous urtioleb V.. the owner of a quantity of hay. knowing that 
white-lead paint had been spilt upon it. endeavored carefully to separate the 
damaged part from the rest, and supposed he had succeeded, and afterward 
sold the supposed undamaged part, without disclosing its condition, to F., whose 
cow ate thereof and died. Held, that V. was liable, and that the measure of 
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damagefl was the yalae of the i»w, if F. used all reasonable means to restore 
her. 1869. French v. Fining (lOd Mass. 182), III. 440. 

33. Right of Tendae to taka goods — trespass. In an action for trespass, 
h appeared that plaintiff gave a chattel mortgage and afterward a bill of sale 
to defendant, of honsehold f umitnre, that the f nmitnre remained in possession 
of plaintiff, who subsequently remoyed to T., taking it with him, and, some 
time after that, went awaj from T., leaving his house locked and containing 
the furniture, and that defendant unlocked the house and took away the furni- 
ture. HM, that in the absence of other proof of some license or permission, 
express or implied, defendant was liable for forcible entry, although he belieyed, 
and had reasonable cause to believe, that plaintiff did not intend to return. 

1870. MeLeod v. Jonee (105 Mass. 408). VII, 589. 

3^ Payment — bill or note of third person. When the vendor of goods 
accepts, at the time of sale, the note or bill of a third person the presumption 
is that he accepts it In payment and full satisfaction, unless the contrary be 
expressly proved. 1871. Gibson v. Tobsif (46 N. T. 687), VII, 897. 

VIL Action for thb fricb. 
36. Breach of oontraot Where an article, manufactured in accordance 
with a special contract, is accepted and retained by the vendee, he will be 
liable for the full contract price, there being no warranty, and the defects, if 
any, being obvious and patent ; and In such a case a Judgment obtained by the 
vendor for an unpaid balance of the contract price is a bar to an action by the 
vendee to recover for a breach of the contract. 1871. OHfi&n v. Bingham (48 
Vt. 410). V, 289. 

36. Bvidenoa. In an action to recover the purchase-money of an article 
made under contract, the defense was that the article was not like the sample. 
HM, that evidence was admissible of the difference in the results produced by 
the sample and the Imitation, as oorroborative of their inherent difference. 

1871. TiUon v. MUUr (66 Penn. St 888), V, 878. ♦ 

37. Failora of vandor to pay spaolal tax, no ds fe nsa. Goods were sold 
and delivered by plaintiff to defendant. In an action to recover the contract 
price, heldy that the fkct that plaintiff was a wholesale dealer, and, during the 
time when the goods were sold, had not paid the special tax imposed by act of 
congress of 1864, chapter 178, section 70, did not invalidate the sale or prevent 
a recovery. 1871. Lamed v. Andrewe (106 Mass. 485), Yin, 846. 

See CoirrRACT; Mistake; Stoppagb in TRAKftmr. 

SALVAGE — /Sm Ships akd Shifpiho. 

SATISFACTION. 
After ^e servioa of a writ, but bafare the s ess i on of tha eourt, defendant 
paid the debt, which plaintiff received in full of the debt ; but no costs were 
paid, though demanded by plaintiff. J7«M, that the plaintiff eonld not after- 
ward proceed for nominal damages and costs. 1872. BwU v. Flowere (89 
Conn. 462), XU, 414. 
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SAVINGS BANK— ^ Bahk ahd Baskixq. 

SCHOOLS. 
A mandAmm will lie compelling trustees to admit colored pertoas to the 
public schools, where separate schools are not provided for such peraims. 
1873. State v. Duffjf (7 Nev. 842), Vm. 718. 

SEALED INSTRUMENT. 

A partner has no authority to bind his firm by an instrument under seal, 

even where the seal is not essential. 1870. SehmerU v. Shreeve (dS Penn. St 

457). 1. 43». 

See BozTD ; Cohtbact. 

SEALED VERDICT. 
Consent of defendant to, no waiver of right to have jury poUed. 187L 
SteufaH y. People (28 Mich. 68), IX, 78. 

SEDUCTION. 

1. In an action by a womanfor breach of ptromlsa of marriage, the jury may 
consider the fact of the seduction of the plaintiff by the defendant by means of 
the promise in aggravation of damages. 1870. Sauer v. Sehulenberff (88 Md. 
288). III. 174 ; Kelley v. BO^ (106 Mass. 889), Vm, 886. 

2. Pregnancy or sexual disease. A ruling to the efibct that an action for 
seduction cannot be maintained unless it is followed by pregnancy or sexual 
disease is erroneous. 1870. Abrahame v. Kidn&if (104 Mass. 222), VI, 220. 

Sise Mabriaob. 

SERVANT— iSiM Master and Sebtaht 

SET-OPP — See Agency. 

SETTLEMENT. 
L Of paupeb. 
n. Of children— iSiM Parent and Child. 

Under the pauper laws a residence once established maybe abandoned or 
lost without having acquired another ; and the continuance of the residence of 
a pauper, who has left his place of abode, taking all he lias, and with no inten- 
tion as to returning, depends, in no degree, upon the fact of his return. 1870. 
Xforth Yarmouth v. Weet Gardiner (58 Me. 207), IV, 279. 

SEVERABLE CONTRACT ^ Sm Contract. 

SEWERS ^ See Municipal Corporation. 

SHERIFF— ^0 Escape; Ezbcxttion; Reward. 
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SHIPS AND SHIPPING. 

1. Qon«ral aTerage. Wlien a vessel puts into a port of distress and there 
tranships a portion of her cargo, the freight paid the substituted bottom is not 
an expense or loss to be contributed for in general average, where the tranship- 
ment is made for the purpose of earning full freight. 1871. Hugg, adm'r, v. 
BaiHmore and Cuba BmeUing and Mining Company (85 Md. 414), VI, 425. 

2. Expenses incurred for seamen's wages and subsistence are items of 

charge, proper to be included in the acfjustment of general average. 1871. 
Barker v. BaUinwre db Ohio RaUroad Co, (22 Ohio St 45), X, 726. 

3. A bark being in inevitable danger, without her fault, of collision 

with a steamer, changed her course so as to strike the steamer stem on, thereby • 
probably saving herself froVn being sunk with her cargo. In consequence of 
the collision she was obliged to go for repairs into a port of a country where 
the duty of a steamer to keep out of the way of a sailing vessel was not recog- 
nixed, and where she was compelled, at the suit of the owner of the steamer, 
by a decree of court, to bear half the damage to both vessels, and, therefore, 
to pay a certain sum to the steamer. In a suit in equity by the owner of the 
bark against the owners of her cargo for contribution, KM, that neither the 
expenses of the repairs rendered necessary by the collision, nor the sum paid 
to the steamer, nor the costs of defending the suit, was a subject for general 
average. 1872. Emery v. Huntington (109 Mass. 481), XII, 725. 

^ Jettison— oaixier'B zi^^t to fr«ight. A common carrier of goods, by 
water, received a cargo of barley under a bill of lading, specifying that the 
property was to be delivered in good order at the place of destination without 
delay, that damage or deficiency in quantity was to be deducted from the 
charges, and freight was payable on delivery. A violent storm arose on the 
passage, and a jettison was necessitated. HMt that the carrier was entitled 
to freight upon the amount actually delivered without deduction for loss. 1870. 
Priu ▼. HcvrUkom (44 N. T. 94), IV, 645. 

6. When ship owner not bound by acts of master — repairs. In an action 
by the owner of a cargo against the owners of a vessel to recover for the con- 
tributory share for certain jettisoned cargo and expenses chargeable to the 
vessel and freight for certain bottomry bonds, in a general average contribu- 
tion it appeared that the vessel and freight being insufficient to meet this con- 
tribution the cargo was taken for the payment of the deficiency, and the owner 
of the cargo claimed indemnity of the owner of the vessel. Held, that the 
owners of the vessel were not bound by the acts of the master, it being con- 
ceded that no prudent owner, if present, would have made or authorized such 
expensive repairs as were made by the master without any special authority. 
1871. Stirling v. Nwassa Phoiphaie Company (85 Md. 128), VI, 872. 

6. A vessel of which defendant, a resident of New York city, was the 

nominal owner, was libeled in Bufialo, while in charge of J. S., the master and 
real owner, for a penalty incurred by carrying passengers without license. J. 
S., without defendant's knowledge, procured plaintiff to become bail for her 
release ; and, on appeal from the decree enforcing the penalty, plaintiff became 
bail on the appeal bond also. The decree was affirmed and paid by plaintiff. 
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who brouglit action ftgainst defendant to leoover the monej eo paid, claiming 
as sarety in the appeal bond. HM, that as the Teasel was libeled in a home 
port, and within communicating distance with defendant, J. S. had no ri^t to 
bind him ; also, that plaintiff must be deemed to have made the payment as 
defendant in the decree and not as surety on the appeal bond. 1871. Cfa^ier 
V. Babcoek (48 N. T. 154). VIII, 682. 

7. OoUlsion. A steamer employed in towing boats was navigating the bay 
of New York, with lights forward and aft and a red light on the pilot house, 
which were the usual lights for such vessels, but which did not conform to 
the requirements of an act of congress prescribing lights for vessels of tliat 
character. Hdd, that the omission to carry the lights prescribed by law did 
not of itself preclude a recovery for damages negligently and recklessly pro- 
duced by another vessel running upon her or her tow. 1872. Hoffman v. The 
Union Ferry Company (47 N. Y. 176), VII, 485. 

8. Barratrous sala The holders of a bill of sale of a vessel, absolute on 
its face, but intended as a mortgage, may maintain an action for its conversion 
against a person claiming under a barratrous sale by the master, notwith- 
standing the fact that, on learning of the barratrous sale, they abandoned her 
to the underwriters and received payment as on a total Joss. 1869. Clark v. 
irt««w (108 Mass. 219), IV, 582. 

See Cabbier: (Constitutional Law; Insubancb; Jubisdigtioh. 
SIDEWALK — iSatf Highway. 

SLANDER AND LIBEL. 

1. Of professional character. Written or printed words, charging another 
with being a drunkard and with making extortionate charges for his services, 
are libelous pw u. 1871. Sanderson v. CaldweU (45 N. Y. 898), VI, 105. 

2. In an action by a lawyer for libel, where the publication is libelous 

per ee, the plaintiff may, by extrinsic evidence, connect the libelous words with 
his professional character and recover the natural and proximate damages 
resulting therefrom to him, in his profession, lb, 

3. In slander, where the words used have such a relation to the pro- 
fession or occupation of the plaintiff that they directly tend to injure him in 
respect to it, or to impair confidence in his character or ability, when from the 
nature of his business great confidence must necessarily be reposed, they are 
actionable, although not applied by the speaker to the profession or occupation 
of the plaintiff. When, however, they convey only a general imputation upon 
his character, equally injurious to any one of whom they might be spoken, 
they are not actionable, unless such application be made. lb, 

4. Charging offense not infunous. In an action of slander, the words charged 
to have been spoken by the defendant were, that the plaintiff " had stolen 
com out of G.'s field." HM, that if the conversation, in the course of which 
the alleged words were spoken, showed that the defendant referred to " stand- 
ing com," the plaintiff could not recover, the larceny of standing com being 
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only an indictable offense, made so by statute, but not of an infamous character, 
or subject to an infamous or disgraceful punishment. 1871. StiUM y. Eey- 
nolds (67 Penn. St. 54) V, 896. and note, 899. 

6. Words spoken of a woman, charging that she had intercourse with a 
oeast, or had conmiitted sodomy, are actionable per ee, 1870. Haynee y. 
RUehey (80 Iowa, 76), VI, 642. 

6. In an aotion of slander, for oalling plaintiff a "deserter," without 
alleging special damage, held, that as the offense alleged was only cognizable by 
a court-martial, the action ci)uld not be maintained. 1869. HoUingeworth y. 
Shaw (19 Ohio St. 480), II, 411. 

7. Pleading — aot charged as done in another State. In an action of 
slauder, if the alleged slanderous words charge an act to have been done in 
another State or country, which is not a crime by the common law, in order to 
make them actionable, the pleading should show and the evidence establish 
its criminality by the laws of such State or country. 1870. Bundy v. Sari 
(46 Mo. 460), II, 525. 

8. In an action for slanderous words spoken in Pennsylyania, and 

charging the commission of adultery in Georgia, held, that the words, charging 
an offense of moral turpitude, punishable by the law of the State where 
they were uttered, were actionable per ee. 1871. Klumph y. Dunn (66 Penn, 
St. 14n, V. 855. and note, 360. 

9. Malioe is essential to render slanderous words aotionable } but when 
words actionable in themselves are spoken in a criminal sense, and are false, 
malice is implied from the speaking. 1870. Jliaueler v. Harding (88 Ind. 176), 
V, 195. 

10. Testimony of witness. It is a question for the jury to determine 
whether answers given by a person in the course bf his testimony as a witness, 
and claimed to be slanderous, were so given under the belief that they were 
pertinent and relevant to the question at issue, or from malice. 1870. White 
y. Carroll, (42 N. T. 161), I, 508. 

11. OoUoquinm. In an action of slander the declaration was that defendant 
charged plaintiff with keeping " a bad house," innuendo a bawdy-house. Held, 
that the declaration was bad for want of » sufficient colloquium to justify the 
innuendo. 1872. Peterson v. Sentman (87 Md. 140), XI, 584. 

1^ Privileged communioation. A newspaper, after alluding to certain 
outrages perpetrated by ** ruffians," proceeded to state tliat plaintiff, " a young 
man on the Wasliington train, who is engaged in selling papers, and who takes 
every occasion to insult Republican passengers, appears to have been in 
collusion with the ruffians. On approaching the city he went around to take a 
vote of the passengers, the object being evidently to spot the Republicans, that 
the assailants might know who were their friends and who their opponents." 
In an action against the publishers, held, that the publication was libelous per 
9$, and that it was not such a privileged publication or criticism as protected 
them from lUbility. 1870. Bnyder v. Fulton (84 Md. 128), VI, 814. 
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13. a oommnnloation ii privileged when made la good fidtk in «ifiw«r 

to one baying an interest in the infonnation Bought ; or if volunteered, when tlte 
person to whom the communication is made has an interest in it, and the persrm 
by whom it is made stands in such a relation to him as to make it a proper or 
reasonable duty to 'give the information. 1871. Sund&rlin y. BradHreet 
(46 N. Y. 188), Vn, 822. 

14. reports of the finanoial oondition of meirohaati, altiiongh dissemi- 
nated in good faith from an intelligence office by means of semi-annnal publl> 
cations, in large nombers, with weekly corrections, are not priyileged 
oommanications within the rule ; and the publishers are liable for any false 
report, although honestly made, notwithstanding the libelous matter is in 
cipher, understood only by the subscribers. Such a oomtnunication, to be 
priyileged, must be confined to those haying an interest in the information, lb. 

16. Defendants, haying been defrauded of a large amount of goods by 

persons with whom they had reason to and did belieye plaintiff to be associ- 
ated, prepared and signed a paper, stating that they, with others, had been 
" robbed and swindled '' by plaintiff and others, and agreeing to bear propor- 
tionally the expenses of a criminal prosecution of plaintiff and such others. 
The paper was exhibited to an agent of one of the defrauded persons for signa- 
ture. Held a privileged communication. 1871. KUnk y. CMbif (46 N. T.437), 
VII, 860. 

16. Jnstifioatlon — what degree of evidenoe will sostain. Action for slander 
in charging the plaintiff with the crime of adultery. Plea, that the words wero 
true. Heldf that a preponderance of evidence would support the plea, and that 
the defendant was not bound to prove the plea beyond a reasonable doubt as 
on indictment for crime. 1872. EiHi v. ButuU (60 Me. 200), XI, 204. 

17. When truth of charge may be proved though not pleaded. In an 
action of slander the defendant pleaded the general issue only, without notice 
of special matter. At the trial he offered evidence tending to prove the truth 
of the charge, for the purpose only of rebutting malice and mitigating damages. 
Held, that such evidence was admissible. 1869. Huson v. Dale (19 Mich. 17), 
II, 66. 

18. If the defendant wishes to rely on the truth of the charges of justi- 
fication, he must plead it ; bat he may introduce evidence tending to prove its 
truth, to rebut malice, under the gei^eral issue and without notice. lb. 

19. When not evidence of malioe. In an action for libel where, under an 
answer proper to that end, the defendant has shown that the communication 
was privileged, his further answer of justification by the truth of the charge, 
though without proof to sustain it, may not be taken into consideration as evi- 
dence of malice, and in aggravation of damages. 1871. KUnk y. Cdb^ (46 
N. Y. 427), VII. 860. 

20. Mitigation. In an action for slander, the fact that the words were 
spoken in the heat of passion, or under excitement, may be shown in mitiga- 
tion of damages, but not in bar of the action. 1870. MouiUr v. Harding (88 
Ind. 176), V, 195. 
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21. Meaning of words spoken — malioe — Jnstifioatlon — repetition of 
slander. Id an action of slander, hMt (1) that the slanderoas sense of the 
words spoken is not to be determined by the understanding of the hearers, 
where the language is plain and direct ; (2) that the question of malice is never 
to be determined hy the opinion or understanding of the hearers ; (8) that the 
dtifendant may prove that he was acting from a sense of moral and legal duty ; 
(4) that express or actual malice need not be shown except in cases of privi- 
]ti>(ed couimunicatlons ; (S) that, where the defendant pleads justification, he 
may prove the truth of the matter spoken, which will constitute a sufficient 
defense ; (6) that the commencement of a malicious suit by a third person 
against plaintiff may be proved as the result of the slanderous words ; (7) that, 
where a party introduces a witness, he does not thereby Indorse his credibility, 
although he cannot impeach such witness : and, (8) that the repetition of slan- 
derous words must be done from good motives and without malice, and the 
repeater must give, not only the precise words of the author, but the name of 
a responsible person against whom the injured party may bring his action. 
1870. Jamigan v. Fleming (48 Miss. 710), V, 514. 

22. Charge to Jury. The plaintiff sued the editor and the publisher of a 
newspaper, for an alleged libelous article appearing in their columns. The 
article contained a statement, with comments, of Judicial proceedings instigated 
by J. to obtain a divorce from his wife on the ground of her adultery with 
plaintiff; and at the trial the judge charged the jury that, " taking the whole 
article together, the petition for divorce, and the comments upon it, there can 
be no doubt that it is libelous and grossly so." HM, correct. 1870. Pittoek 
V. O'NeiU (68 Penn. St. 258), lU, 544. 

23. Vazianoe. In an action of slander, the words charged and tiie words 
proved must be substantially the same; that they both convey the same idea, 
will not be sufficient to sustain the action. 1870. Bundy v. Hart (46 Mo. 
460), n, 625. 

24. In an action for slander it is not necessary to prove the precise 

words as averred in the petition, but it is sufficient to prove them substaa- 
tially as therein set forth. 1870. Ihemond v. Brown (20 Iowa, 58), IV, 194 

26. Damages — degree of malioe. In an action of slander, the jury, in 
assessing the damages, may consider the degree of malice with which the 
alleged slanderous words were spoken, as shown by the subsequent acts and 
declarations of the defendant ; but they cannot give damages for such acts and 
declarations, however infamous or criminal they may be. 1871. SHtteU v. 
Reynoldt (67 Penn. St. 54), V. 896. 

26. evidenoe of plaintiff's condition. In an action for slander the 

position in life and the family of the plaintiff is admissible in evidence on the 
question of damages. 1871. Klumph v. Dunn (66 Penn. St 141), V, 865. 
and note, 860. 

27. In an action for the publication of an article libelous per m, dam- 
ages to plaintiff or malice in defendant need not be affirmative y shown. 1871 . 
fhnd^man v. CMtlff^n (« N. Y. Jms). VT. 105. 

41 
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28. PonitiT* damagei. In an action of libel the rale is that the plaintiff; if 
the verdict be in hii favor, is entitled to reeover compensation for sach injaiy 
as the jury may find he sustained as the direct consequence of the publication^ 
and, if the jury should find from the evidence that the publication proceeded 
from express malice or ill- will to the plaintiff, then they are to award him such 
exemplary or punitive damages as they may think the facts of the case justify. 
1870. Snyder V, Fulton (UUd, 126), y 1,^X4. 

29. A oontmot to indemnify the publisher of a libel is void. 1870. AtkUi 
V. Johnson (48 Vt. 78), V, 260, and note, 264. 

SLANDER OP TITLE. 

H was prevented from making an advantageous sale of lands belonging to 
him and containing an iron ore mine, by the misrepresentations of P. to the 
proposed buyer, to the effect that an experienced iron manufacturer was of 
opinion that the iron mine was but a ^'pocket," or nest that would sudd^ily 
run out. Held, that H. could recover damages from P. in a suit in the nature 
of an action of slander for defamation of title. 1870. PatM v. RaJfertjf (68 
Penn. St, 46), ni. 618. 

SLAVES. 

1. Promissory note for purchase price of slaves sold after the date of the 
emancipation proclamation, hM, valid. 1870. McBlwUn v. Mudd (44 Ala. 48). 
IV, 106. 

2. A note given for slaves in Kentucky while slavery was there legal. 

may be recovered on in Illinois, and this notwithstanding the subsequent aboli- 
tion of slavery. 1860. Baundtree v. Baker (52 111. 241), IV, 507. 

3. A warranty on the sale of sUves in 1856 of the title of said slaves for 
life was not broken by the emancipation of the slaves by the United States. 
1870. Fit»p<Ur%ck v. Heame (44 Ala. 171). IV, 128. 

4. Slave contracts. An ordinance of a State convention declaring all con- 
tracts for the sale of lands made between certain dates prior thereto, and the 
consideration of which was slaves, null and void at the election of either party. 
Impairs the obligation of a contract and is void. 1870. Beack y. QwUer (44 
Ala. 200), IV, 182. 

See Contracts ; MARRiAes ; War. 

SOCIETY — See Corporation. 

SPECIFIC PERFORMANCE. 

A parent made a parol promise to convey land to his cl lid, whereupon the 
child took possession and made extensive and valuable im trovements. Hdd, 
after the death of the parent, specific performance could be enforeed. 1870. 
KurU V. Hibner (55 IlL 514), VUI, 665. 

5fetf BquiTT. 
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STAMPS. 

I. On official bonds of State officen. Congress has no power to impose & 
stamp tax upon official bonds given to a State by its officers. 1869. State v. 
Gartan (32 Ind. 1), H, 815. 

2. The provisions of the act of congress of Jane 80, 1864, requiring 

stamps upon written instruments, applj to bonds given by State and muni- 
cipal officers on entering upon their official duties. 1870. The City of Mueca 
tine V. Stemeinan et al. (80 Iowa, 526). VI, 685. 

3. Omission of stamp. An omission, without fraudulent intent, to stamp a 
promissory note does not render it void. 1870. Bumpau v. 2<iggart (26 Ark. 
898). VII, 628 ; Green v. Holtoay (101 Mass. 248), III, 889 ; DaUey v. Ooker (88 
Tex. 815). VII. 279 ; Bureon v. HanHngton (21 Mich. 415), IV, 497 ; Duffy v. 
Uobeon (40 Cal. 240), VI, 617 ; DavU v. Richardeon (45 Miss. 499), VU, 782 ; 
SammoM v. HaUouHiy (21 Mich. 162), IV, 465. 

4. Act does not i4>ply to State courts. The internal revenue act of June 
80, 1864, prohibiting unstamped instruments from being received in evidence, 
does not apply to State courts, lb. Contra : City of Mueeatine v. Sterneman 
(80 Iowa, 526), VI, 685. 

6. An unstamped deed of real estate is Talid, in the absence of proof of 
fraudulent intent in omitting the stamps. 1872, Moore v. Moore (47 N. Y. 
467), VII, 466, and note, 46a 

6. It is not within the constitutional power of congress to declare that 

a contract or conveyance, between citizens of a State, affecting real estate, is 
void, for the reason that a revenue stamp has been omitted. lb, 

7. Chattel mortgage stamp. The omission, without fraudulent intent, to 
stamp a chattel mortgage as required by the United States internal revenue 
act. does not affect its validity. 1870. Moore v. Quirk (105 Mass. 49). VII, 499. 

8. Recording unstamped instruments. The clause in the United States 
internal revenue act, providing that instruments not stamped as therein required 
shall not be recorded, does not affect the recording of such instruments under 
Sute Uws. lb, 

9. Omisrion of stamp — stamp act not retroqMctiTe. When a promissory 
note for $120, made June 20, 1865, and bearing only a five-cent internal rev- 
enue stamp, was offered in evidence, held, (1) that such note is not invalid 
under the internal revenue act, approved March 8, 1865, unless the proper 
stamp was omitted to evade the provisions of such act ; (2) that such note is 
admissible in evidence, and that the provisions of the act of congress, approved 
July 18. 1866, were intended to be prospective and not retrospective, and apply 
only to instruments issued after such act took effect. 1870. Bheinetrom ▼. 
Oone (26 Wis. 168), VII, 48, and note, 51. 

10. The failure to properly cancel United States revenue stamps affixed 
to an instrument does not render it invalid or incapable of being introduced in 
evidence. 1870. ITArmond v. Duboee (22 La. An. 181), II. 7ia 

II. Upon an indiotment for uttering a forged promissory note, it is no 
defense that the note was not stamped. 1871. State v. Mctt (16 Minn. 472) 
X. 152, and note, 154 ; 1878. MtU&r v. PeopU (52 N. T. 804), XI, 706. 
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12. Stamping .at trial ~ fraudulent intant A promiseorj note not stamped 
in accordance with the United States revenae laws may, in the absence of 
fraud, be stamped at the trial of an action on the note, and then giren in evi- 
dence. Mere omission to stamp a note is not evidence of frandnlent intent. 
1870. Morris v. MeMarrU (44 Miss. 441), VU, 695. 

13. A depntj oollaotor has no power to remit panaltiaa and stamp inatm- 
mants that have been left unstamped by inadvertence or mistake, except where 
he acts by special authority from the collector. 1870. City of Miueaiins v. 
JSUmeman (80 Iowa, 526), VI, 685. 

14. Stamps not taxable. United States internal revenue stamps are exempt 
from all State and local Uxatlon. 1869. Palfrey v. Oity of Botton (101 Mans. 
829), UI, 864. 

16. Where a oertifioate of deposit ii inadmissfhle for want of a stamp, 
parol evidence is admissible to prove the facts it recites. 1870. Leach v. HeUe 
(81 Iowa, 69), VII, 112. 

16. Stamp act not in operation in Oonfoderate States during war. The 
United States internal revenue laws were not in operation in the Confederate 
States during the war, and it was therefore unnecessary to stamp promissory 
notes to give them validity. 1870. MeElwUn v. Mudd (44 Ala. 48), IV, 106. 

STATE BONDS. 

The bonds of the State were expressed on their face to be payable in gold and 
silver coin. The legislature passed a resolution to pay them in legal tender 
notes. Held, that the court had no power to compel the State officers to make 
payment in coin. 1872. State v. Hays (50 Mo. 84), XI, 402. 

STATE STAMPS— 8w Constitutional Law. 

STATE TAX. 

1. On the tonnage transported by railroads, Tield, not in violation of the federal 
constitution. 1869. Commonwealth v. Brie Ry, Co. (62 Penn. St. 286), 1, 399 ; 
reversed; 15 Wall. 282. 

2. Requiring non-reddents to obtain a license before selling goods by card 
or sample, held, constitutional. 1869. Ford v. State (31 Md. 279), I. 50 ; 
reversed, 12 WaU. 418. 

STATUTE OP FRAUDS. 

L Ck>NTRACT8 FOR 8ALB OF GOODS. 

II. Contracts relating to land. 

III. Agrbshbnts to answer for the debt or default of another. 

IV. Contracts not to be performed within a tear. 
V. Trubtb. 

L Contracts for sale of goods. 
1. Deitvery and aooeptanoe. In an action to recover the value of wine sold 
by verbal contract, void under the statute of frauds, the Judge charged that if 
the wine, or any portion of it, was delivered in pursuance of the contract, in 
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good order and aooording to Bample, that drciunBtaiice was suffident to take 
the contract out of the statute of frauds, and entitle the vendor to a verdict for 
the contract price. HM, error, on the ground that under such a contract there 
must be not onlja delivery of the goods hj the vendor, but a receipt and accept- 
ance of them hj the vendee, to pass title or render the vendee liable for the 
price, and this acceptance must be voluntary and unconditional. The receipt 
of the goods, without an aooeptanoe,iB not sufficient to take the contract out of 
the statute of frauds. 1878. (%Mitt^ v. ZTtfOman (47 N. Y. 449), VII, 461, and 
note, 466. 

2. IMiTary to oaniar. Where a contract of sale is verbal, the delivery of 
the goods, after acceptance, to a carrier designated by the buyer, is sufficient 
to satisfy the statute of frauds. 1871. Oroee v. (TDimneU (44 N. Y. 661), IV, 
721. 

3. Goods sold were delivered to a carrier by direction of the buyer ; but 

he never had any actual possession or exercised any control over them and 
never received any bill of lading, ffeld, that there was not a sufficient accept- 
ance and receipt to take the sale out of the statute of frauds. 1870. Johnean 
V. OuMe (105 Mass. 447), VII, 545. 

4. Agreement to manufaotore goods. The statute of frauds applies to an 
oral contract for the sale of goods in existence at the time of making the con- 
tract, but not to an agreement to manufacture and deliver goods. 1871. Par- 
earn v. Louche (48 N. Y. 17), VIH, 517. 

6. Defendant made an oral agreement to manufacture and deliver a 

quantity of paper to plaintiff. In an action for breach of the contract, held, 
that the agreement was valid, notwithstanding the statute of frauds. lb. 

6. An oral oontraot lor sale and delivery of an article to be sabeeqnently 
manufactured by the vendor is within the statute of frauds, unless the agree- 
ment calls for the peculiar skill, labor or care of the manufacturer, in which 
case it is for work and labor and not within the statute. 1871. Preeeott v. 
Locke (51 N. H. 94), XII, 55. 

7. Verbal agreement — deposit — ** earnest" Plaintiff and defendant made 
an oral contract for the sale of property by the plaintiff to the defendant, and 
each deposited a sum of money with a third party, to be paid by him to either, 
in case the other should fail to fulfill his part of the contract. Held, that the 
deposit was not an ** earnest " within the statute of frauds. 1871. ITowe v. 
Haywvrd (108 Mass. 54), XI, 806. 

8. Bale of crop to be raised. Plaintiff made a parol contract with defendant, 
whereby the latter was to raise three acres of potatoes and deliver them to 
plaintiff at a stipulated price per bushel. In an action for non-delivery, held, 
that it was a question for the jury to determine, whether, under the contract, 
the defendant was bound to raise the potatoes himself, in which case it would 
be a contract for work, labor and materials, and not within the statute of frauds ; 
or whether he might procure them by purchase or otherwise, which would 
render it a contract of sale, and therefore void. 1869. Pitkin v. No,t/f4 (48 N. 
H. 294), II, 318. 
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9. When oontraot entire — anotion tale — Mpente bids. At an aactioL 
Bale of hotel f amiture and stable stock connected with the hotel at the same 
time and upon the same terms and conditions, part of which were csah on 
delivery had bj plaintiff, defendant made separate purchases at Tarious prices 
and under different bids ; a number of which were under $88, but all amount- 
ing in the aggregate to a sum exceeding $88. The stable stock was taken 
away by defendant at the time of sale and afterward paid for by him. The 
remainder of the articles, which were carpets, were left in the hotel by consent 
of plaintiff and defendant, and were subsequently destroyed with the hotel by 
fire. In an action to recover the amount of defendant's bids, it was hdd, that 
the contract of sale was an entirety and, therefore, within the statute of frauds, 
but that the delivery of the stable stock carried the transaction without the 
operation of the statute. 1871. Jenneu v. Wendell (51 N. H. 63), XII, 4a 

10. Memorandum signed by one party — mntoality. The plaintiff brought 
action for the non-performance of an agreement contained in the following 
memorandum, signed by the defendants: '*New York, 18th May, 1861. We 
agree to deliver P. S. Justice one thousand Enfield pattern rifles, with bayonets, 
no other extras, in New York, at eighteen dollars each, cash upon such delivery ; 
said rifles to be shipped from Liverpool not later than 1st July, and before if 
possible. W. Bailbt LANa & Ck>." Held, that this memorandum was a suffi- 
cient compliance with the requirements of the statute of frauds to bind the 
defendants ; that there was a good and sufficient consideration for their obliga 
tion and that the plaintiff was therefore entitled to recover. 1870. Justiee v. 
Jtan^(^N.Y.498),I,676. 

XL Contracts rblatikg to land. 

11. Oral agreement to oonvey land. The conveyance of land cannot be 
decreed in equity by reason merely of an oral agreement therefor, against a 
]>arty denying the alleged agreement, and relying upon the statute of frauds, 
in the absence of evidence of change of situation or part performance, creating 
an estoppel against a plea of the statute. 1869. OUua v. Htdberi (103 Blase. 34), 
111.418. 

12. A parol promise to ghre lands followed by occupation by the promisee, 
who made extensive improvements upon the land, hM valid and enforceable in 
equity. 1870. Freeman v. Freeman (43 N. Y. 84), III. 657. 

13. An oral contract between the owners of adjoining lots, Umitfwg the we 
which one of them should make of his lot, or the manner in which he should 
build upon or occupy it, is within the statute of frauds, and therefore void. 
1869. Rice v. Hoberte (24 Wis. 461), 1, 195. 

14. Oontraot as to nse of ohnroh. The right to use a church edifice to 
worship in when unoccupied by the church to which it belongs is an Interest 
in real estate, and a contract therefor, to be valid under the statute of frauds, 
must be in writing, signed by the party to be charged. 1870. Brumfield v. 
Cofreon (38 Ind. 94). V, 184. 

16. Sale of land — memorandum. A. contracted with B. for the sale of a 
lot of land, the only written evidence of the contract being several receipts. 
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signed by A. and his agent, acknowledging the receipt of certain sums of 
money from B. " in part payment for a house and lot/' without describing the 
premises, or furnishing any data for ascertaining their locality. Held, that 
said writings were insufficient to take the case out of the statute of frauds, 
and that part performance of the agreement was also insufficient in this State. 
1869. McGuire v. Stefoens (42 Miss. 724), II, 649. 

16. Bill for the specific performance of a contract, of which the follow- 
ing was the only written evidence : " Received of (plaintiff) %100 as part pay- 
ment on a piece' of property on the comer of," giving streets, city, county and 
State, and signed by the defendant. HM^ not a sufficient memorandum within 
the sutute of frauds. 1873. HolfM* v. Emns (48 Miss. 247), XII, 872. 

17. Plaintiff TerbaUy agreed to purchase land of defendant, and paid 
money with a stipulation that defendant might retain it as a forfeiture if plain- 
tiff failed to complete the contract. The defendant was willing and offered to 
convey, but plaintiff refused to perform. Ueld^ that the whole agreement was 
one entire contract ; that it was void by the statute of frauds ; and that the 
plaintiff could recover the money paid as money had and received. 1878. 8eaU 
v. Biuh (26 Mich 418), XII, 811. 

18. Mutual wills. A and B mutually agreed by parol that each should 
make a will of her real and personal estate in favor of the other and the wills 
were so made, but B afterward made another will in favor of other parties and 
died. Held, that the agreoment was a contract for the sale of lands within the 
statute of frauds, and therefore void. 1869. Chvid v. Mansfield (108 Mass. 
408), IV. 578. 

19. Agreement to release dower. The wife of B. agreed with defendants 
to release her right of dower in lands which B. wished to convey to their use 
by a trust deed ; the consideration of the release being a verbal promise by 
defendants that they would pay a debt of B. to C. B. and wife executed the 
trust deed, but defendants refused to pay the C. debt. Held, that the verbal 
agreement of defendants was not within the statute of frauds. 1870. Brown 
V. Brown (47 Mo. 180), IV, 820. 

20. A mutual transfer of possession of lands, under a parol oontraot, which 
continues exclusive and undisturbed for nineteen years, is a valid transfer of 
titles, and is not within the statute of frauds. 1870. Mo9^ v. Ouher (64 Penn. 
St. 414), 111.601. • . 

21. Auction sale — memorandum. An agreement was entered into between 
W. and IT., to purchase property jointly at auction. In pursuance thereof, W. 
bi<l off the property, and in the autioneer's memorandum the name of W. was 
wntten as purchaser. On the following day a partner of W. added the name 
of H. as purchaser in the memorandum, without the direction of H., who 
refused to fulfill his part of the agreement A loss having occurred by a 
resale, in an action by W. against H., to recover his share of the loss, held, that 
the agreement was within the statute of frauds ; that the memorandum did 
not Uke it out of the statute, and that H. was not liable. 1872. Wnlker v 
Herrinff (21 Oratt Va. 678), VIII, 616. 
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22. Agr«6iii6iit to pnroluuM Jointly real aitato. An agreement, whereby G. 
and D. agree to become jointlj purchasers of certain real estate, each partj to 
furnish one-half the porchase-monej, and to hold the same in ondirided moie- 
ties, is within the fourth section of the statute of frauds, and if not evidenced 
bj some memorandum in writing, signed bj the partj to be charged, will not 
be enforced; 1869. Qreen v. Drummand (31 Md. 71), 1, 14. 

23. Where, in pursuance of such an agreement, a purchase was made 

in the name of D. alone, although G. advanced a portion of the purchase-monejr^ 
a conventional trust that could be enforced was not created, the same being 
within the provisions of the seventh section. lb, 

24. — — There being no deed or convejance of the legal title to D., while 
the contract of purchase remained executory, no resulting trust within the 
meaning of the eighth section of the statute could arise in &vor of 0. lb. 

26. Plaintifi; at defandants' request, bought lands at shedff 'a sala in his 
own name far their benefit The defendants promised orally to pay the pur- 
chase^noney, but failed to do so ; whereupon, pursuant to the conditions of sale, 
the land was resold at a less price and plaintiff was compelled to pay the 
difference, to recover which this action was brought HM, that the contract 
between plaintiff and defendants was one of agency and not within the statute 
of frauds, and was therefore provable by parol evidence. 1873. Baker v. 
WaimorigU (86 Md. 886), XI, 486. 

III. AgBBBMBNTS TO ANBWSB FOB THB DBBT OF ANOTHBB. 

26. Promise to pay the debt of another. An oral promise by A. to pay a 
debt of B., provided C. will discontinue a suit pending against B. for its 
recovery, is void, under the statute of frauds. 1870. Duffy v. Wun$eh (^ N. 
Y. 248), 1, 514 

27. An oral promise by B. made to C, and upon consideration passing 

between him and C, to pay a debt due from C. to the plaintiff, is a valid promise, 
and the plaintiff can maintain an action thereon. 1870. Barker v. Bradley (43 
N.Y. 816),I,521. 

28. A debtor promised orally to pay part of his debt by paying the 

debt of his creditor to a third person, to which arrangement the latter subse- 
quently assented. Held^ that the promise was not within the statute of frauds. 
1870. Putnam v. Farnham (27 Wis. 187), IX, 459. 

29. Plaintiff had a debt against 8. who had a debt against D., and a 

lien therefor upon defendant's vessel. S. being pressed for money by plaintiff, 
told him that he should have his lien-dalm on the vessel, to be enforced if D. 
ehoald not pay the amount thereof to plaintiff. Defendant hearing of this, 
and not desiring that his vessel should be stopped, verbally promised plaintiff 
that he would pay S.'s claim if D. should not do so. Plaintiff did not 
discharge S., nor did 8. release D. or his lien on the vessel, although he did 
not enforce it as he would have done, but for the expectation raised bj 
defendant's promise that the claim would be paid to plaintiff. D. afterward 
collected of defendant, but did not pay plaintiff. Held, that the promise was 
within the statute of frauds. 1870. SU^oaH v. Campbell (58 Me. 439), IV, 296. 
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30. Notation. It wan orallj agreed among three parties — a creditor, a 
debtor and a promisor — that if the debtor would paj the amount of the claim, 
in money and notes, to the promisor, the promisor would pay the claim of the 
creditor in plated ware, and the creditor should release the debtor. In pur- 
suance of this agreement, the promisor executed a written undertaking to the 
creditor to furnish the plate ; the creditor, at the same time, executed i written 
agreement to give his claim against the debtor to the promisor, on the delivery 
of the plate, and about the same time the creditor released the debtor. The 
promisor delivered a portion of the plate ; and in an action by the creditor 
against the promisor, for the value of the balance of the plate. hM^ that there 
had been a sul)stitution of debtors, and the oral promise was not within the 
statute of frauds ; also that the creditor wan not bound to assign the claim to 
the promisor as a condition precedent to the delivery of the plate, or to the 
beginning of an action for the non-delivery. 1871. The Meriden Britannia 
Co. V. Zingten (48 N. Y. 247), VIII, 549. 

31. The mortgagee of part of a vassal promised parsons who had fin> 
nished her with supplies, for which they had no lien on her, to pay the debt 
if they would not attacli the interest of the other part owners. HM, that the 
promise was within the statute of frauds. 1871. Ame$ v. FoUer (106 Mass. 
400),VIU.848. 

32. Qw, owner of a patant hay fork, and d i i r ooi of organising a oom- 
pany to deal therein, orally promised B. that if he woald become one of the 
company and take shares and give his note therefor, that he, G., as soon as the 
company was organised, would find a man to take the shares and pay the 
notes, without charge of expense to B. HM, that the promise was not within 
the stotute of frauds. 1871. Orun v. Brooking (28 Mich. 48), IX, 74. 

33. Defendant orally promised to indemnify plaintiff for indorsing the 
promissory note of another, and plaintifl^ relying solely upon such promise, 
indorsed the note. SM, that the promise of indemnity was not void under 
(he statute of frauds. 1872. Vogd v. Afdrng (31 Wis. 80((), XI, 008. 

34. The plaintiff became surety on the note of an Individual member 

of a firm, on the assurance of the firm that the money to be raised was for 
their use, and that they would pay it. The maker of the note became insol- 
vent, and plaintiff paid the note, and brought suit against the remaining part- 
ner for the amount. Held, that the engagement of the firm was in effect a 
promise to indemnify against their own obligation, and was, therefore, not 
void under the statute of frauds. 1870. Gamer v. Hudgim (46 Mo. 899), II, 
620. 

36. Savarahlo oontraots. The promise to pay for both past and future board 
of another at a certain rate is severable, and the plaintiff may recover for so 
much of it as is not within the stotntes. 1868. Haiynee v. Nice (100 Mass. 827), 
1,109. 

IV. Contracts vot to bb performbd withik a tbab. 

36. Bntlraty — oontraot to be performed within a year. On the 1st of 
January plaintiff made a parol contract with defendant to sell him all the wood 

42 
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apoD a certain lot, at five dollars a cord, and to deliver as much thereof aa he 
could that winter, and the balance the winter and jear following, the defend- 
ant to pay on demand for amount delivered at the dose of each winter's deliv- 
ery. Plaintiff delivered a portion of the wood that winter, which was accepted 
and paid for ; the remainder he delivered the winter and spring following, 
but defendant refused to accept or pay for it. Held, that the coutract w«s 
entire ; that the delivery and acceptance of the first part took the case out of tlit- 
statute of frauds; and that it was not a contract whicli was not to be performed 
within one year from the making of it, within the meaning of the statute. 
1868. (?aMft V. 5r<wn (48 N. H. 183), II, 210. 

37. Where a ponon agrees, by parol, to reward another for past mt- 
▼Ices by testamentary bequest, the agreement is not within that branch of the 
statute of frauds relating to agreements not to be performed within one year. 
1870. JiUon v. OUbert (26 WU. 687), VII, 100. 

V. TKU8T8. 

38. Parol tmst If A voluntary conveys land to B, tlie latter having Uken 
no measure to procure the conveyance, but accepting it, and verbally promis- 
ing to hold the property in trust for C, the case falls within the provision of 
the statute of frauds requiring trusts to be expressed in writing, and a court 
of equity will not enforce the parol promise. 1869. Lantry v. Lantry (61 
III. 468), II, 810. 

STATUTE OF LIMITATION— 5w Lmitation of Actionb. 

STATUTES. 

1. Bxtrimdo evidence to impeach. Where an &ct of the legislature has 
been duly signed, certified and published, evidence is inadmissible to show an 
error in the engrossing. 1870. Mayor v. Hartoood (32 Md. 471), HI. 161. 

2. If a law has been regularly promulgated aooording to the forms of 

the constitution, its invalidity will not be examined or passed npon by the 
judiciary on alleged irregularities or Informalities committed by the general 
Hssembly in passing it, nor will parol evidence be received to show that the 
general assembly have not complied with the requirements of the oonstitutioD 
in passing it. 1871. The Lauinana State Lottery Co. v. Richoux (28 La. An. 
748), VIII. 602. 

3. Oonstruction. Ck)urts are authorised to declare legislative acts uncon- 
stitutional only when they are clearly, and beyond reasonable doubt, in viola- 
tion of the constitution. 1869. Stewart v. Superviaort (30 Iowa, 9), 1,238 ; see, 
also, Hanson v. Vernon (27 Iowa, 28), id. 215. 

4i In a case of simple doubt as to whether a State law conflicts with 

the federal constitution, or not, the decision of the State court should be in 
favor of the validity of the State law. 1869. Commonwealth v. Erie RaUwag 
Co. (62 Penn. St. 286), I, 899. 

6. Bzpository statute. The Supreme Court of Pennsylvania decided that 
under the laws, as to the opening of roads in Philadelphia, interest was to be 
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allowed on an award from the date of the aaseaBment. By the act of 1867, the 
legislatare provided that the award ehoold be enforced " in the same manner 
as provided bj law in the opening of roads in the city of Philadelphia/' By 
the act of 1869, the legislature declared that the true intent and meaning of 
the act of 1867 were " that no interest shall be allowed on damages for groand 
taken, up to the time of their payment on the issae of any warrant for their 
payment by the city of Philadelphia." In a case arising under the act of 1867^ 
held, that the act of 1869, an expository act, was destitute of retroactive force» 
because it was an act of judicial power, and was in contravention of the consti- 
tation of the State, which declares that no man can be deprived of his prop- 
erty "unless by the judgment of his peers or the law of the land." 1871. 
ffaiey v. OUy of Philadelphia (68 Penn. St. 45), VIU, 158, and note, 166. 

6. Title. An act of the general assembly will not be declared void because 
its objects are not set forth in its title, if the title discloses the objects of the 
act in terms so clear that no one can be misled thereby. 1871. Louiiiana 
State Lottery Co, v. Riehoux (28 La. An. 78), YIII, 603. 

7. Subjects subordinate to, and having a necessary or natural oonneo* 

tion with the primary or leading subject of a bill, may be included in a bill 
without rendering the act double or multifarious in the sense of the constitu- 
tional prohibiUon. 1872. MiUe v. Oharleton (29 Wis. 400), IX, 578. 

8. Defendant Was proceeded against for Tiolation of a statute which had 
been repealed by a later statute, but which provided that nothing therein con- 
tained should afifect " any penalty or forfeiture already incurred under the pro- 

. visions of any law in force prior to the passage of this act." The offense 
alleged occurred before the latter statute took effect, but after its approval by 
the governor. Held, that the indictment was sustainable. 1871. CammontoeaUh 
V. Bennett (108 Mass. 80), XI, 804. 

9. Acts JndioiAl in character. The legislature has no authority to pass a 
law in which it exercises judicial powers, by determining the rights of parties. 
1872. State v. Tqppan (29 Wis. 664), IX. 622. 

See CoNSTmrnoNAL Law. 

STOCK. 

1. The holder of ^ preferred and guaranteed stock in the H., P. & F. R. R. 

Co. being entitled to preferred and guaranteed dividends, at the rate of teu per 
cent per annum, payable semi-annually, before any dividend shall be paid on 
other stock of said company," is entitled to this sum, payable only out of the 
earnings of the company which are legally applicable to the payment of divi- 
dendfl. 1856. Tafl v. Hartford, Providence and FUhkiU Railroad Co, (8 R. 1. 
810), V, 575. 

2. Conversion by bailee. A bailee of certificates of stock sold the same for 
his own use and afterward tendered to the bailor other like certificates oT stock 
in the same company, which were refused. UM, that the bailee wnn not liable 
f >r a conversion of the stock. 1871. Atkine v. OambU ^42 Cal. H6). X, 282. 
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3. A oartifioaU of itook tmiBf erred in blank is not a negotiable instnunMit. 
1868. Shaw y. Spencer (lWUMaB.dS2), I, llti. 

^ Pledge by tmatee. Where one holding oertificates of stock in his own 
name as *' trustee " pledges them for his own debt, the term " trustee " is a 
sufficient notice to the pledgee of the trust and he takes them at his peril 
1868. Shi$w y. Spencer (100 Mass. 882), 1, 115. 

6. The owner of stock certificates, fraudulently pledged by one holding 

them as trustee, is not estopped from claiming them of the pledgee by st anding 
by, after having notified the pledgee of his claim and demanding the stock, and 
without protest witnessing the pledgee pay an assessment theretofore made on 
the stock, lb, 

STOCK CX)NTRACTS— Ad Contract. 

STOLEN PROPERTY. 

1. Stolen bonds. The purchaser in good faith and for value of stolen nego- 
tiable bonds obtains good title thereto. 1872. Welih v. Sage (47 N. Y. 143). 
VII, 428. 

2. Stolen oonpons. Conversion will not lie against one who has received, in 
good faith, and without gross negligence, stolen coupons of United States bonds, 
and has sold them and paid over the proceeds to his prindpaL 1869. Spooner 
V. Eolmei (102 Mass. 508), m, 491. 

3. A pnrohaser of stolen goods, either directly from the thief or from any 
other person, although in the ordinary course of trade and in good faith, will 
not acquire title as against the owner; and a carrier or bailee stands in no bet- 
ter position than a purchaser. 1871. BaeeeU v. Spoford (45 N. Y. 887), VI. 101. 

4. C contracted with B for the purchase of goods to be paid for on deliv- 
ery ; C fraudulently obtained possession of them and afterward feloniously 
removed them, and placed them in charge of a carrier, ffeld^ that B could 
recover them from the carrier. lb, 

6. Action for value o£ The right of action against a thief to recover the 
value of stolen property is not suspended until the determination of a criminal 
prosecution against the offender. 1869. Howk v. Minnick (19 Ohio St. 462X 
II, 418. 

5mRswabd. 

STOPPAGE IN TRANSITU. 

1. Where goods are sold on condition that title shall not pass until they are 
paid for, the vendoc retains the right of stoppage in traneitu as against the 
veudee, or an innocent third person who purchases of the vendee before the 
arrival of the bill of lading or the goods. 1870. Pattiaen ▼. Culton (88 Ind. 
240), V, 199. 

2. In hands of carrier. B. ft Co., of New York, sold on credit, and consigned 
in the ordinary way to *• Geo. T. Hull, Youngstown, Ohio, A. & G. W. R. R. " 
goods which arrived at the Youngstown station and were transferred by the 
railroad company's agent to its freight depot, where they awaited payment of 
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chmfges m a condition precedent to tlieir removal bj draymen to Hnll's place 
of business. On the evening of the day of the arrival oi the goods they were 
seiied in attachment at the suit of the creditors of Hull. EM, that B. & Co. 
might assert the right of stoppage in tramiUu, 1871. Oaiahan ▼. Babcoek (dl 
Ohio St 281), TOl. 68. 

STREET — 8u Hiohwat ; Municipal Corporation. 

STRBBT RAILROADMAN Abbbssmbnt; Highway; Mukioipal Corpo- 
ration. 

suppLicAvrr. 

1. Origin and character of the writ of supplieamt stated. 1868. Adams v. 
AdatM (100 Mass. 865), I, 111. 

2. Courts of equity will not entertain a petition for such writ where the 
party applying therefor has grounds for a divorce a menta because of iU-treat- 
ment, although she has conscientious scruples against applying for a divorce. i&. 

SUBJACENT SUPPORT— 6b0EA8BMBNT8. 

SUBROGATION — iS^ Inburangb. 

SUBSCRIPTION. 

A person snbsorlbed toward the pajrment of a debt due for the building of a 

chnroh, and the trustees borrowed money to pay the debt on the faith of the 

subsorlption. Afd. that the subscriber was boond. 1870. TnuteeiY.Qairveif 

(58 m. 401), Y, 51. 

See Contract. 

SUBTERRANEAN WATER — See Water and Watsr-gourbbb. 

SUICIDE— Sm Inburanob. 

SUNDAY. 

1. Tnrrel on Bmiday — defect in highway — action far. A person traveling 
on the Sabbath day to the house of a friend for pleasure is so far in violation 
of a law against traveling on the Sabbath day, unless for charity or necessity, 
that he cannot maintain an action against a town for injuries from a defect in 
the way. 1869. OraUy y. City qf Bangor (57 Me. 428), U, 56. 

2. i^Jvory from defect in highway. Plaintiff was traveling from A. to 

L., a distance of eight miles, on Sunday, to visit his two boys, when be wai< 
injured by insufficiency in the highway. In an action against the town, held, 
that a recovery would not be defeated by statute prohibiting travel on Sunday^ 
except for attendance at places of moral instruction and from necessity. 1871. 
MeOary v. LowU (44 Vt. 116), VIU, 866, and note, 867. 

3. Plaintiff was driving bis cattle to market on a Bmiday, when they were 
injured by the breaking down of defendant's bridge. At the trial the court 
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granted a nonsuit, on the ground that when the injury occurred plaintiff waa 
violating the Matute prohibiting the doing of secular work on Sundaj. MM, 
error. 1871. SuUim v. Town of Wa/woatasa (29 Wis. 21), IX, 584. and ruU, 544. 

4. Travel OB Sunday — flpiritoaMgr meeting. Plaintiff waeiigured on defend- 
ant's road while returning, on Sunday, from a Spiritualist oamp meeting. HHd, 
that it was for the jury to say whether the meeting was of a religious charao> 
ter, and whether the plaintiff attended it for the purpose of divine worship and 
religious instruction, so as to bring him within the exception of the act piokib- 
iUng traveling on Sunday. 1872. Feital v. Middlesex B, B. Co. (109 Mass. 
898), XII, 720. 

6. A promissory note, bearing the date of a aaoular day, isTsBdin the hands 
of a bona fide holder for value, although, in fact, made and delivered on the 
Lord's day, and, therefore, invalid as between the original parties. 1871. Orat^ 
eon V. Gou (107 Mass. 489), IX, 46. 

6. The owner of a horse let it on the Iiord's day, to be driven ioit pleasure 
to a particular place. The hirer drove it to a difi^rent fdaee, and in doing so 
injured it. Held, that although the contract of hiring was illegal and void, the 
owner could maintain tort for the conversion of the horse. 1871. Mall v. CoT" 
eoran (107 Mass. 251), IX, 80. 

7. An action on the case for injuries to plaintiff's horse by reaaon of the 

defendant's neglect and careless driving during a pleasure drive on Sunday, 
for which he was hired, Jield, not maintainable. 1872. Parker v. Latner (60 
Me. 528). XI. 210, and note, 212. 

8. Aotlon will act Mm on ooatraot made on Bonday. A and B madea trade 
on the Lord's day, whereby A add B a set of jewelry, and B gave in exchange 
a coat. A few days after B returned the jewelry and demanded the coat, and, 
on refusal, brought action to recover its value. Held, that the transaction being 
on the Lord's day was illegal and that the plaintiff could not recover. 1869. 
Mj/ere v. Meinrath (101 Mass. 866), IIL 368, and note, 371. 

9. Lex lod contractus — prmnrnxpUoa, Where a note was made and deliv- 
ered in the purchase of a mining privilege at Pike's Peak, in Kansas, on the 
Sabbath day, and suit thereon is brought in the courts of this State, and there 
is DO evidence of the lex lod contractus produced on the trial, ?ield, that the pre- 
Mumption of law is, that the law of the place where the note was made is the 
same as our own ; especially will such presumption be made where a contrary 
presumption would be unjust to the Christian civilization of the age, and in 
violation of the decalogue. 1871. Hill v. Wilker (41 Ga. 449), V, 540. 

10. As the laws of this State forbid, under penalties, any violation of 

the Lord's day by the transaction of any business, trade or calling, a note made 
upon the Sabbath day, in pursuance of trade or business, will not be enforced 
by the courts of this State under the laws of this State, as such contract is 
void. lb, 

11. Sale on Sunday. To an action on an account annexed for the purchase 
price of pigs, the answer set up a breach of warranty and that the contract was 
made on the Lord's day. The defendant's evidence tended to prove that the 
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sale wu completed on that day and the pigs selected and marked, and that thej 
were delivered on Monday, in pursuance of the contract. The plaintiff's evi- 
dence was that he refused to sell them on Sunday, hut did name his price. The 
pigs were delivered on Monday, but no price was then named, nor does it appear 
that any thing was said about the terms of payment. The judge instructed 
the jury, that, laying out of the case all that transpired on Sunday, if they 
were satisfied from the delivery and acceptance of the pigs on Monday that a 
sale was made on that day, then the plaintiff could recover their actual market 
value at the time of the sale, without reference to the price named on Sunday 
or the warranty then given. Held, that the case was properly submitted to 
the jury under these instructions. 1869. Bradley v. Rea (103 Mass. 188), IV, 524. 
12* Aocount stated far liquor sold on Sunday. It is not a bar to an action 
on an account stated that the indebtedness was for liquor sold on Sunday, con- 
trary to law, provided the account wai not stated on Sunday. 1872. Melehoir 
V. McCaHy (81 Wis. 252), XI, 605. 

13. Bvideno* of an admimfon made on Sunday of a part payment of a 
pTomisBory note on a week day, is adnUssible. 1869. Beardtiey v. HaU (86 
Conn. 270), IV, 174. 

14. ReeHnding oontraot on Sunday. A contract which could not be law- 
fully made on Sunday cannot, if lawfully made, be reecindad on that day. 
1872. B^hMU ▼. BatehMer (24 Mich. 425), IX, 180. 

SURETY. 

1. Obligation of aurety. The surety is bound with his principal as original 
guarantor, and his obligation to pay is equally abeolute, irrespective of any 
notice of the principal's default, while a guarantor is an individual contractor, 
to answer only for the consequences of the default of the principal, and is 
therefore entitled to notice of such defaults. 1869. MeMiUan v. BuiPi Htau 
Bank (82 Ind. 11), II, 828. 

2. Hie suretiee to a bond are not liolden If the instrument is not executed 
by the person whose name is stated as the principal therein. 1871. Bus$ell 
v. AnnabU (109 Mass. 72), XII, 665. 

3. Contribution by co-sureties. The parties were sureties on an offldal 
bond, upon which judgment had been recovered and paid by the plaintiff. In 
an action against the co-sureties for contribution, the latter alleged, in defense, 
that they had never been served with process, nor appeared in the action on 
tne bond ; that the plaintiff had appeared for them without authority, and suf- 
fered judgment to be entered, to defraud them ; that he had, without their 
knowledge, entered into a special contract with the relators in that action to 
l>ay the judgment out of funds then. in his hands, l>elonging to the principal 
on the bond, and, in consideration of such agreement, received an extension of 
one year's time on said judgment; that but for such extension of time the 
judgment could have been made out of the property of the principal. Held 
that these facts did not constitute a defense to the action. 1869. BagoU v. 
AlulUn (82 Ind. 832), II, 851. 
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4. The defend&nts farther alleged that thej signed the bond oat of 

which the liabilitj arose at the request of the plaintiff! Held, that thej wen, 
nevertheless, liable to contribation. lb, 

5. Restraining oo-snrsty from disposing of his propesty. A soretj, before 
he has paid the debt of his prlndpal, or more than his aliquot portion of it, 
is entitled to an injunction restraining a oo-saretj from a fraudulent dispositioD 
of his property, the principal being insolvent. 1871 . Bowen et ux. v. Ho$kin», 
fidmr. (45 Miss. 183), VII. 728. 

6. A sarsty may pay the debt and proseoote his prinolpal ; and one who 
for valae transfers a debt or security, and thereupon becomes guarantor or 
indorser, may thus protect himself against the oonseqnenes of delay in en fore 
ing the principal obligation ; but he cannot, by notice, impose upon the cred- 
itor or holder the duty of active diligence at the risk of discharging the surety 
by omitUng it. 1871. WeOs v. Mann (46 N. Y. 827). VI, 93. 

7. Subrogation — notice to sureties of defalcation. The general agent of 
an insurance company appointed a local agent, and took from him a bond in 
the name of the company, with sureties, conditioned that the local agent should 
pay over all moneys received by him. The local agent having made defkult 
in paying over certain moneys received for premiums, the general agent paid 
the same in accordance with his contract with the company. In an action upon 
the bond, in the name of the company, for the use of the general agent, held^ 
(1) that the payment by the general agent did not discharge the bond so as to 
prevent subrogation ; (2) that notice to the sureties of defalcation of the prin- 
cipal was not necessary in order to charge the sureties. 1870. H^ugh ▼. The 
j&na Life Ins. Co. (57 m. 818), XI, la 

8. While a creditor cannot release or oompoond with the prinoipal 
debtor without discliarging tlie sarety, before a surety can be exonerated from 
his responsibility upon the ground that there has been an unauthorised indul- 
gence given or composition made with the principal debtor. It must be shown 
that it has been effected by express agreement, founded upon a valid consider-- 
ation and legally binding on the creditor. 1869. Obemdorfr, Union Bank of 
BaUimore (31 Md. 126), I, 81. 

9. Part payment of the amount due wUl not discharge the surety, even 
where it is agreed that such part payment shall have that effect. Where a 
party is bound to pay a certain sum there is no consideration in contemplation 
of law for a promise that a less sum shall be received in satisfaction, lb. 

10. Bankruptcy of prlncipaL The sureties in an attachment bond are 
released by the discharge in bankruptcy of the principal, before Judgment is 
rendered against him. 1870. Payne ▼. Abfe (7 Bush. Ey. 844), III, 816. 

11. The mere omission by the holder of a promissory note to present it 
to the assignee (for benefit of creditors) of the principal will not discharge the 
surety. 1871. 2>ys v. Dye (21 Ohio St. 86). VIII, 40. 

12. Death of surety discharges his estate. Upon the death of one of the 
makers of a joint promissory note, who signed as surety only, and who was not 
liable for the debt, irrespective of the joint obligation, his estate is absolutely 
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dischaiged both in law and in equity. 187S. Getty ▼. Binm (40 N. Y. 885). 
2,879. 

13. In a floit againit a oaihiar of a bank, and hia miretiea on their bond 
where the defendants pleaded seyerallj, it is no defense to the suit that the 
directors have been negligent in examining his aeconnts. To aToid the bond 
on the ground of frand on the part of the bank or its directors, there most be 
a fraudulent oonoealment of somethiug material for the surety to know. 1869. 
AUa$ Bank ▼. Br&umeU (9 R. L 168), XI, 281. 

1^ DisohargoofsnretiMionbailbMid. C was arrested on a criminal charge 
in the State court and was bailed. He was subsequently arrested and impris- 
oned for another crime by the military authorities of the United States, and 
could not be produced in the State court according to the terms of the recog- 
nizance. HM, that the sureties were discharged. 1869. Belding v. State (25 
Ark. 815), IV, 26. 

16. In an action on a forfeited recogniaanee, the defense was, that the 

criminal could not appear when called, because he was in prison in another 
State. It appeared that he had gone to New York, after his release, and had 
been taken to Maine, under a requisition from the goTemor of that State, to 
answer for a crime committed there. BM, no defense. 1869. TaiTU<n'y. Tayhr 
(86 Conn. 242), IV, 58. 

16. Notioe to sureties. A, B and C executed to the plaintiff, a bank, a joint 
and seyeral bond, in the penalty of $15,000, with a condition reciting that A 
had become a member of a certain firm, rendering it probably necessary for 
him to use more funds in the business than he had at command, and which he 
proposed to borrow, and then proceeding thus : " Now the foregoing bond is to 
be in force, and binding npon us, according to its terms, for the full amount of 
any loans and adTances the said bank may make to said A, in connection with 
his said business, not to exceed in amount $15,000, for which sum, by the fore- 
going bond, we acknowledge ourselves his sureties, and, in case of his failure 
to pay any such loans or advances as aforesaid, that the same shall and may be 
collected of us. Unless such loans and advances are made to said A in his 
business aforesaid, upon the faith of this bond, the same is null and void/' etc 
The plaintiff* alleged that, on the faith of this bond, and for the purpose therein 
specified, it loaned A a sum of money on the checks of two other parties, 
indorsed by A, and that these checks were protested for non-payment. Held, 
(1) that the bond was not an overture to guaranty by the sureties, but an 
actuitl undertaking ; (2) that B and G were sureties, and not guarantors, and, 
therefore, not entitled to notice of loans made on the credit of the bom), and of 
the default of the principal debtor. 1869. MeMittan v. BuW$ Head Bank (82 
Ind. 11), n, 828. 

See Banks akd Bakkctg ; BAinLRUFTCT. 

IdabUUy of euretiee on bond ofpublie officer — See Offiobb. 

8UBFACB WATER— iSMWATBB akd WATKBrOOUBflBS. 

43 
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TAXES AND TAXATION. 

1. A de huato govemmmit, wUch is able to maintain its supremacj hj ita 
annies, maj exercise the taxing power ; and those who are subject to its con- 
trol are bound to obedience. But if it assesses a tax» and is overthrown before it 
is collected, the rightfnl sovereign, whose power is ^established, will not enforce 
such assessment against the subjects of the government dejure. 1870. C^Byrru 
y. Mayor (41 Ga. 881), V, 583. 

2. In such case, those who have paid the tax to the de facto government 

while it was supreme have no means of recovering it back ; and those who did 
not pay till its overthrow are under no obligation to pay. lb, 

3. By munloipal corporation. The right of taxation is inherent in the 
sovereign. So far as it exists in a municipal corporation, it is by grant, and is 
called a franchise. 1870. (y Byrne v. Mayor, etc, of Smoannah (41 Ga. 381), 
V,583. 

^ National bank stook. The owner of stock in a national l)ank is taxable 
in the city or town where he resides, and not where the bank is located. 1870. 
Clapp V. (My of Burlington (43 Vt 579), 1, 855. 

6. The oircniating notas of national banks, known as "national currency," 
are not exempt from taxation by a State. 1869. Board of Oommiseionen of 
Montgomery County v. Elston (83 Ind. 37), II, 837. 

6. Taxation of bank shares. By the statute of June, 1868, chapter 849, 
of Massachusetts, entitled " An act concerning the taxing of bank shares," it 
was pro Tided that the shares in national banks, owned by non-residents of the 
commonwealth, shall be assessed to the owners thereof in the dtiee or towns 
where the banks are located ; that the rate of taxation shall be the same as on 
other moneyed capital ; that the value of such shares shall be omitted from the 
valuation upon which the rate is to be based, and that the act shall ** apply to 
taxes assessed and ooUected for the present year in the same manner and to 
the same effect as if it had been in force on the first day of May." Held, that 
the act was not unconstitutional, either as being in violation of the act of cod> 
gress of 1804, chapter 106, section 47, and 1868, chapter 7, or as levying a tax 
in a disproportional manner, or as being retrospective in its operation. 1869. 
Proffidenee Inetiiution v. Boeton (101 Mass. 575), HI, 407. 

7. Ihtenial rarenue stamps are exempt from State and local taxation. 1869. 
Falfry v. City ofBoeton (101 Mass. 839), m, 864. 

8. The stooks and bonds of an inter-State railway are liable to taxation by 
any State in which it is situate in proportion to the length of the road in such 
State. 1870. Pitteburg, Fort Wayne and Ohieago B. B, Co. v. CommoMcealtk 
(66Penn. St.78), V,844. 

9. Upon railway oorporatloiL The Pennsylvania portion of the Erie rail- 
way was constructed under a law of that State, by which it was compelled to 
pay for its franchise a fixed annual sum, and to submit to taxation on its stock. 
ffeldt that this did not preclude the State from levying a further and general 
tax upon the corporation. 1870. Srie Bailu>ay Co. ▼. CommonweaUh (66 Penn. 
St 84), V, 851. 
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10. On noiMrMidaits lalUiig by umpU, A State statate forbid penoiui» not 
ZMidentB of the State, to sell gooda not mannfactored in the State, by card or 
sample without a license. Held, constitutional. 1869. Ward ▼. State (81 Md. 
279), 1, 60. 

11. A resideitt of Iowa had deposited for safsnkoeirfng in Illinois promissory 
notes that had never been brought hj him into Iowa. JEMd, that thej were 
subject to taxation in Iowa. 1871. Hunter ▼. The Board of Bupervieon (88 
Iowa, 876), XI, 183. 

12. For private puxpoees. An act of the legislature, authorizing a town to 
raise by tax a sum of money for the use and benefit of a private educational 
institution, is uncohstitutional and void. 1869. Ourtuf Admr, v. Whipple (24 
Wi8.350), 1, 187. 

13. The f^ct that an educational institution is incorporated does not 

render it public, so far as relates to the power of taxation for its aid. Jb, 

14. No surrender of the general power of taxation by any legislative act 
can be impUed. 1870. JSrie By. Co, v. Commonwealth (66 Penn. St. 84), V, 851. 

16. A tax duly assessed is not a debt within the meaning of that provision 
of the constitution which prohibits the legislature from passing any law impair- 
ing the obligation of a contract. 1869. City of Augusta v. North (57 Me. 892), 
11,55. 

16. An act exempting certain manufacturers from taxation is not a con- 
tract and may be repealed. 1869. Eoit Saginaw Manufacturing Co, v. East 
Saginaw (19 Mich. 259), U, 82 ; Lord v. Litchfield (86 ()onn. 116), iy,41. 

17. Taxes when an inoumbranoe. Taxes were assessed on land May 1 ; the 
tax bill was issued to the collector October 1. ffeld^ that the taxes were an 
incumbrance on the land from May 1. 1870. Obehran v. Ouild (106 Mass. 29), 
Vm, 296, and notes, 297. 

18. Notioe to mortgagee. Notice of levy and sale of lands for taxes must 
be given to the mortgagee. 1878. Whitehurst v. GaskiU (69 N. C. 449), XII, 
655. 

19. Uen of State. A sale of lands by an assignee in bankruptcy does not 
divest the lien of the Sute for taxes. 1872. Stokes v. State (46 Ga. 412), XII, 
588. 

ao. Tax by Oonfsdenite goremment A note given since the war to the 
mayor and council of Savannah, for tax assessed by the city authorities during 
the existence of the Confederate government, but not collected, is void for 
want of consideration. 1870. Cy Byrne v. Mayor (41 Ga. 881), V, 582. 

21. A note given for such tax, and for ground-rent due the city, by con- 
tract made prior to the war, is void as to the tax, but good as to the rent. The 
consideration is clearly severable, as the record shows precisely how much it 
was for tax, and how much for rent. lb. 

22. Action to reoorer back illegal tax. An action in assumpsit will not lie 
against a town for money paid, under protest, by a resident owner for taxes on 
real estate, where the only objection is»that " the assessments were not legaUj 
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made." It $Mmt that the proper conrBe foj the tax pa^r is to refnee to paj 
the taxes, and, when the land ia sold hj the collector, to defend hia title. 1870. . 
Bogen v. Inhabitanti qf Oreenbush (58 Me. 890), lY, 203. 

23. Tax-deed. A ooonty treaeorer, [haying given an imperfect tax-deed, 
which does not pass title, maj afterward of his own motion give a second and 
corrected deed. 1870. MoOrwdy v. 8eii<m (29 Iowa, 856), IV, 214. 

24. A Btatote dedazing a taac-deed conoliudve evidence, that all of the 
essential requirements of the law regalating the exercise of the taxing power 
were complied with ; hM, nnconstitutional. lb, 

26. Void taac-deed — itatate of limitation. Land not taxable was levied 
upon and sold for taxes. HM, that the tax-deed was abaolatelj void, and 
that, therefore, the statute of limitations did not run in favor of the holder of 
the deed from the date thereof, and against the original owner of the land or 
his grantee. 1870. IV^ft^ v. if»2M (5 Kan. 498), VII, 558. 

26. For a discussion of the taxing power of the legislature, see HaiMcn 

T. Vernon, 1869 (27 Iowa, 28), 1,215; Stewart v. 8uperv%ior$ cf Poik CowUy 
on Iowa), id. 288 ; Peopie v. 8aUm (20 Mich. 462), IV, 400 ; Whiting v. Shsboy- 
gan B. B. Co. (25 Wis. 67), HI, 80. 

See Bax(kb ajsd Baivkihg; Certiorari; CoHsnTunovAii Law; 

MuiaOIPAL CORFORATIOH. 

TAX COLLECTOR. 
A tax collector, whose statutorj dutj was, after selling a distress, to deduct 
the tax and expense of sale, and restore the balance to the former owner, 
applied a portion of the proceeds in payment of a tax already paid, and of 
illegal charges, before returning the balance. HM, an abuse of authoritj 
which rendered him a trespasser ab initio, 1871. Carter v. AUen (59 Me. 296), 
Vm, 420. 

TELEGRAPH. 

1. Breotion of line on land of railroad company. An act authorizing a tele- 
graph company to erect its line on the land of a railroad company, without 
making due provision for enforcing the payment of damages, is unconstitutional 
1872. Souihweitem B. B. Co, v. Southern and Atlantic Telegraph Co, (46 Ga. 
48), Xn, 585. 

2. Not a common carrier. A telegraph company is not liable as a common 
carrier, but only for want of proper care and attention. 1870. Per Hunt, J. 
Leonard v. Ifm York, etc., TeUgraph Co. (41 N. Y. 544) I. 446. 

3. Liability as to message for point beyond its line. Where a telegraph 
company receives a message to be transmitted to a point beyond its own line 
and on connecting line, it undertakes for care and attention in transmitting it 
over its own line, and for its prompt delivery to a competent and responsible 
company for further transmission. When so delivered its liability terminates, 
and that of the receiving company begins. 1870. Per Huirr, J. Leonard v. 
The New York, Albany A Buffalo Tetegra^h Co. (41 N. Y. 544), 1, 446. 
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4. No partnenhip or mutual agency can be inferred between oo4ermi- 

nne lines of telegraph, from the fact that each receiTed from the other mea* 
•ages for transmission over its own line, as required by law ; and each, in the 
absence of evidence of a special agreement or arrangement, either with the 
sender of the message or with each other, will be liable for its own acts only. 
1871. Baldwin v. United 8kUs$ TeUgraph Co. (45 N. T. 744), VI, 165. 

6. Uable for negligence — oomdltion against liability. A telegraph company, 
notwithstanding special printed conditions at the head of the dispatch sent, 
exonerating it therefrom, is responsible for mistakes happening in consequence 
of its own fault, such as want of proper skill or ordinary care on the jMurt of its 
operators, or the use of defective instruments, but is not, under those oondi* 
tions, responsible for mistakes occasioned by uncontrollable causes, such as 
atmospheric electricity, provided these mistakes could not have been ascer- 
tained and guarded against, or prevented by the exercise of ordinary care and 
skill on the part of the operating agents of the company. 1869. BweeUand v. 
lUinaiB, etc., Telegraph Oa, (27 Iowa, 488), 1, 285. 

6. Cannot stipulate against liability for negUgenoei Telegraph companies 
cannot adopt general printed rules, exacting, as a condition of sending mes* 
sages, that the sender shall exonerate or release the company from damage! 
caused by defective instruments, or by want of proper skill in the operators, 
or by their failure to use due care. i&. 

7. A condition in a blank message that the company shall not be liable 

for mistakes or delays in the transmission or delivery or for non-delivery of a 
message beyond the amount received for sending the same, held, unreason^ 
able, and not binding in case of non-delivery. 1873. True v. International 
Telegraph Co. (60 Me. 9), XI, 156, and noU, 168. 

8. Oonditlons in t^legnq^hio messages as to repeating are reasonabl e ; and 
where a person writes a dispatch and signs his name upon a blank containing 
a printed condition that the company will not be responsible for the correct 
transmission of a message unices it is repeated at an additional expense, he 
cannot recover for an error in transmission, the condition as to repeating not 
being complied with, and there being no allegation of gross neglicence or will- 
ful misconduct on the jMurt of the company. 1871. Breeee v. United 8taUe 
Telegraph Co. (48 N. T. 182), VIU, 526, and note, 582. 

9. A condition, requiring a jMurty who desires a message to be sent with 

absolute correctness to have the same repeated, is a proper one, and where the 
condition as to repeating exists, and is known to the party, or where he is 
bound to take notice of it, and a mistake occurs in an unrepeated message, the 
mere proof of such mistake, without some other evidence of carelessness on 
the part of the company, will not make it liable. It must be shown that the 
mistake was caused by the fault of the company. 1869. Sweetland v. ZUinoii, 
etc.. Telegraph Co. (27 Iowa, 488), 1, 285. 

10. A telegraph company cannot, by a notice printed on a blank on 

which a message is written that it will not be liable unless the message is 
repeated, relieve itself from liability for a negligent failure to deliver a 
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message, not repeated, after it was received at the office to whicH it was 
addressed. 1871. Western Union Telegraph Co, v. Oraham (1 Colorado, 280). 
IX, 186, and note, 140. 

11, In an action against a telegraph companj hj the sender of an onre- 

peated dispatch, to recover the statutory penalty for failore to transmit it, 
held, that a regulation of the company limiting its liability in such cases to the 
amount paid for transmission, and of which plaintiff had no notice, was no 
defense. 1871. WeOwm Union Telegraph Co, v. Buchanan (85 Ind. 429), 
IX, 744. 

12. Conditions on printed fbrm. A telegram, written upon a printed form 
containing certain terms, and subscribed by the sender, amounts to an agree- 
ment on the part of the sender that the telegram shall be sent according to 
such terms. 1869. Wolf v. Western Union Telegraph Co. (62 Penn. St 83), 
1,887. 

13. Ihridence of negligence. A mistake in the transmission of a telegram 
is prima facie negligence on the part of the company, and the burden of proof 
rests upon it to show itself free from fault. 1870. RiUenhome ▼. T?ie Inder 
pendent Line of Telegraph (44 N. Y. 268), IV, 678. 

14. NegUgenoe of operaftor — fraadaknt ohedE. A telegraph curator of T. 
received a message dated at E. and addressed to bankers at P., which read as 
follows: ''Seystone bank will pay the check of T. F. McCarthy to the amount 
of twenty, thousand dollars (|20,000). J. J. Town, cashier of Keystone bank." 
The person presenting the message was known to the operator by the name of 
McCarthy, but no authority from the cashier was shown. The message was 
transmitted, and proved to be fraudulent. Held, that the operator was guilty 
of gross negligence, for which the telegraph company was liable. 1871. 
Ehoood V. The Western Union Telegraph Co. (46 N. Y. 549). VI, 140. 

16« It is gross negUgenoe in a telegraph company to employ an operator 
who is ignorant of the existence of a county town which is one of the stations 
on its line. 1871. Western Union Telegraph Company v. Buchanan (85 Ind. 
429), IX, 744. 

16. Xtimitation of action. A condition that a telegraph company ''will not 
be liable for damages in any case where the claim is not presented in writing 
sixty days after sending the message," is neither contrary to law, unreason- 
able, nor contrary to public policy. 1869. Wolf v. Western Union Telegraph 
Co. (62 Penn. St. 88), I, 887. 

17. Measure of damages. Plaintiff's agent in Chicago telegraphed to his 
agent In Oswego for 5/)00 sacks of salt. By the carelessness of the operator 
the telegram was made to read '* casks ,*" and 5,000 casks were sent, for which 
there was no maricet in C, and which were sold at a loss . In an action against 
the telegraph company for damages arising from the mistake, held^ that the 
measure of damage was the difibrenoe between the market valae at O. and al 
C, together with the cost of transportation from O. to C. Qboyeb, J., die- 
sentiente. 1870. Leonard Y.J^ew York, etc.. Telegraph Co. (41 N.Y.66i), 1, 44lfL 
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18. ffeld, also, that the failure of the plaintifib' agent at Oswego to 

attempt to withdraw the shipment, on learning the mistake, after the goods 
had been shipped, and, as he supposed, had actually gone, but in fact, as after- 
ward appeared, before they had gone, was not such legal negligence as would 
prevent the plaintiffs' recovering. 2b. 

19. A message as dsUversd by plaintiff to a telegraph company read : 

** If we have any Old Southern sell same before board. Buy five Hudson at 
board ;" but the message as transmitted read : *' If we have any Old Southern, 
sell same before board. Buy five hundred at board." Plaintiffs agent, 
who received the message, bought five hundred Old Southern ; but plaintiff, 
hearing of this, immediately directed the sale thereof, and the purchase of five 
hundred shares Hudson River, according to the intention of the original mes- 
sage as delivered. In the meantime Hudson River had risen, making a differ- 
ence to plaintiff of $1,875. In an action against the company for damages, held, 
that plaintiff could recover, and that the measure of damages was the rise in 
the price of the stock. 1870. Bittenhouse v. Indeperutent Line of Telegraph 
(44 N. Y. 268), IV, 678. 

20. Where a telegraph company receives, for transmission, a message 

without notice or information, either from the contents of the message or other- 
wise, of any fact indicating that extraordinary care or speed in its dispatch or 
delivery is important or expected, or that extraordinary or spedal damages will 
result from any neglect of care, or accuracy, in transmitting^ it, the meas- 
ure of damages for non-delivery is limited to such damages as result from the 
ordinary and obvious purpose of the contract. 1871. Baldwin v. United 8tate$ 
Telegraph Co, (45 N. T. 744), VI, 165. 

21. In an action against a telegraph company for damages for the non- 
delivery of a telegram, requesting oil to be shipped " as soon as possible," the 
plaintiff may recover the cost of the message, the advance in the price of 
freight, and his expenses incurred by reason of the failure to deliver the mes- 
sage, but not the profit that he might have made on the oil had the message 
been delivered and the oil sent in due time. 1871. Weetem Union Telegraph 
Co. V. Graham (1 Colorado, 280), IX, 186, and noU, 149. 

22. Plaintiff, having received an ofibr of a cargo of com at 90 cents a 

bushel, delivered to defendant — a telegraph company — for transmission, a 
message in reply to the offer, written on a " night-message blank," in these 
words : " Ship cargo named at 90, if you can secure freight at ten — wire us 
the result," and paid 48 cents, the rate for night messages, and which was less 
than the day rates. The blank contained the following printed condition : 
" It is agreed between the sender of the following message and this company, 
that the company shall not be liable for mistakes or delays in the transmission 
or delivery, or for non-delivery of any message, beyond the amount received 
by said company for sending the same." The message was sent, but was not 
delivered; by reason whereof,* the plaintiff failed to obtain the com at the 
terms offered, and the piiee of oom and freight having advanced, plaintiff was 
compelled to pnichaee at higher terms. EM, that, assnining that the com 
would have been forwarded at the terms named bat for the non-delivery of th^ 
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message, the meaBore of damages was the dififerenoe between the price stated 
and that which the plaintiff would have been obliged to paj at the same place 
in order by due diligence, after notice of the failure of the telegram, to pur* 
chase the like quantity and quality of co#n, together with the additional freight. 
1872. True ▼. InUmaHonal Telegraph Co, (60 Me. 0), XI, 156, and note. 168. 

TBNANT— jSSm LAifDLOBD and Tenaxit. 

TENANTS IN COMMON. 

1. The undividad interests of a tenant in common in distinct freeholds may 
be sold separately. 1872. BuO&r ▼. Boyee (25 Mich. 53), XII, 218. 

2. Judgment was recovered against C, who was a tenant in common 

with others, of several distinct parcels of land in the same county. Execution 
was levied on a part of the parcels only, and they were sold separately to 
plaintiff. In ejectment by plaintiff, defendant claimed title under a subsequent 
voluntary partition between the tenants in common. Held, that the parcels of 
land being distinct freeholds, C's interest in each might be sold separately ; 
that the plaintiff, not having been a party to the partition, was not affect^ 
thereby, and that therefore plaintiff was entitled to recover. lb. 

3. ^Hie nndivided interest of a tenant in common of chatteUi maybe seised 
and sold by an ofQlcer under attachment, if the property is severable ; and if 
the tenant's share is exempt from such seizure, he may maintain his action 
alone to vindicate his exemption rights. 1872. Newton v. Hotoe and Drury 
(29 Wis. 581), IX, 616. 

4L Where A enters into an agreement with B to save from a wrecked 

vessel as much of the cargo as could be saved, and B agrees to allow him, for 
his services, such a per cent of the property saved, as compensation ; and in 
pursuance of such agreement, A recovers from the wreck a portion of the 
cargo and lands it on the beach in a place of safety ; held, that A and B are 
tenants in common of the property so saved, and that the undivided share of 
A is liable to be seized by the sheriff under a warrant of attachment. 1878. 
Boyl&tan Ins, Co, v. Da/oie (68 N. C. 17), XU, 624. 

6. Sale by one tenant. Plaintiff and B. were tenants in common of land, 
plaintiff being in occupation. Defendant bought standing grass of plaintiff, to 
be paid for when cut and harvested, ffeld, that defendant could ' not avoid 
paying plaintiff the contract price, when due, on the ground that B. forl>ade 
payment. 1871. Braum v. Wellington (106 Mass. 818), VIII, 880. 

6. Warranty in deed — action for breaohi Tenants in common have several 
freeholds, and are not obliged to join in an action against their grantor for 
a breach of the covenants of warranty in his deed. 1871. Lamb v. Dattforth 
(59 Me. 822), VIU, 426. 

7. A and B and three others owned together a main aqueduct leading 
from a spring, and each one had his own branch aqueduct In an action by A 
against B for using or wasting more than his fifth of the water, held, (1) that 
case sounded in tort, and not an action of account, was the proper form of action ; 
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waid (2) that the following charge of the joiy was correct : ** Did the defendant 
willfully and knowingly use or waste more than his one-fifth of the water, or 
knowingly Buffer his family to do it, for the purpose of annoying or iiguring 
the plaintiff, or with a wanton disregard or indifference to the inconyenience it 
might occasion the plaintiff? If the defendant did so, and thereby the plain- 
tiff has suffered injury, then the defendant is liable." 1870. MoLcUan ▼. 
Jenneu {48 Vt. 183), V, 270. 

8. ns« ok property by on^ tenant — accoont. Where one of two tenants in 
common enters upon the joint premises and constructs a race-course which he 
usee exclusively, and cuts and takes away wood designed to be left growing 
upon the premises, he is liable as bailee to account to his co-tenant for the use 
of the race-course and for one-half of the wood. 1872. Harden ▼. Merrill (44 
Vt. 836), Vin. 872. 

9. A statute provided that any person may take into his custody any ani- 
mal trespassing upon land " owned or occupied " by him. Plaintiff let his 
farm to B. on shares, the stock being owned in common, both living in the 
house on the farm and furnishing the seed and receiving the crops in equal 
parts. Plaintiff seized animals trespassing on the farm. Held, that the terms 
'* owned or occupied " implied an actual or constructive occupation, but that 
plaintiff mas an occupant within the meaning of the statute. 1870. Herskell 
y. BushneU (87 Conn. 86), IX, 299. 

TENDER. 

1. Of tTMSury notes. A tender of United States treasury notes will not 
discharge a note payable in American gold. 1870. McGoon ▼. Sfwrk (54 lU. 
408). V, 122. 

2. OonditionaL A tender made subject to the conditions that if accepted it 
must be in full payment of all claims is not good. 1871. Draper ▼. HiU (48 
Vt.489) V,292. 

TENURE OP OFFICE — 5w Ofpicb. 

TESTAMENTARY CAPACITY — /8^ Wills. 

TIME— ^SmBankbuftot; LtKiTATiON OF Actions. 

TONNAGE TAX-*iSSM CoNBTTranoNAL Law. 

TOWN — iS(M Highway; Mukicipal Cobporation. 

TRADE-MABK. 
1. Any word or phrase used in oironlarB, price lists or advertisements, to 
designate a manufactured article, but not placed upon the article, does not 
constitute a trade-mark. 1870. Oandee ▼. Deere (54 ni. 439), V, 125. 

2. The use of a trade-mark consisting of the words " Oandee, Swan iS; 

Co.," in a semi-circular form above the words " Moline, 111.," is no infringement 
upon a ttade-mark consisting of the words " John Deere," in a semi-circular 
form above the words " Moline, 111." Ih, 
44 
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3. The term " Moline/' in ** Moline plow/' is generic, MoUne being tha 

name of the place where the plow is manufactared, and is not sosoeptiUe of 
exdusive use as a trade-mark. lb. 

4L The combination of letters and flgares, A No. 1, A X No. 1, No. 1, 

X No. 1, No. 8, and B No. 1, respectirelj, need originallj for the purpose of 
designating the qnalitj of manufactured articles, are not susceptible of exclu- 
sive use as a trade-mark. lb. 

6. Tenns in common use. The plaintiff gave to his place of business the 
name of the "Antiquarian Book Store," bj which name it became widely known. 
The defendant, having a rival store, adopted substantially the same name. 
Heldf that the name could not be appropriated as a trade-mark. 1870. Choynski 
V. Cohm (89 Cal. 501), U, 476. 

6. The owner of a peculiar product of nature, such as mineral water, will 
be protected in the exclusive use of a name given to it, and employed as a trade- 
mark. The word " CoDgress " in the phrases " (congress Water " and ** Ooor 
gross Spring Water " is a legitimate trade-mark. 1871. dmgresg d Bmpire 
Spring Co. v. High Rock Congress Spring Co. (45 N. Y. 291), VI, 82. 

7. Figures. Plaintiff had, for many years, manufactured and sold a steel 
pen, put up in boxes, with "808" and "Joseph Gillott, extra fine," upon the 
pens and boxes. Defendant began the manufacture and sale of a steel pen, 
put up in boxes with " 808," and " Esterbrook & Co., extra fine," upon the pens 
and boxes. Held, that plaintiff had acquired the right to the exclusive use of 
the figures " 808 " as a trade-mark ; and that an action would lie restraining 
defendants from using such figures in such manner. 1872. OiUoU v. E$Ur- 
brook (48 N. T. 874). VIII, 558. 

8. Oeographical nama Plaintiffs and their predecessors had, for many years, 
been engaged in manufacturing water-lime cement from quarries near Akron, 
Erie county, which was labeled and sold as "Akron cement," to which they had 
given a reputation in the market, and the defendants, knowing of such use by 
the plaintiffs of the word "Akron " as a trade-mark, and for the purpose of 
availing themselves of the reputation the plaintiff' cement had acquired, 
applied the word^" Akron" to designate a similar cement made by them at a 
quarry near Syracuse. Held, that the plaintiffs were entitled, as against the 
defendants, to protection in the exclusive use of the word "Akron," by injunc- 
tion to restrain the use of it by the defendants. 1872. Newman v. Alvord (51 
N. Y. 189), X, 588. 

9. Individual name. The plaintiff corporation took its name from the names 
of its principal stockholders. Some of these stockholders afterward started a 
rival corporation and used their names, with the addition of one other, as its 
name. Held, that the plaintiff was entitled to protection in the use of said 
stockholders' names, an^ that defendants would be enjoined from using them. 
1870. Holmes v. Holmes (87 Cbnn. 278), IX, 824, and note, 881. 

10. Three brothers named Rogers had acquired a reputation in the man- 
ufacture of plated spoons and forks. Petitioners purchased from them the 
right to manufacture and sell plated spoons and forks stamped with the name 
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'* Rogers/' and thereupon adopted and nsed aa their trade-mark the words and 
figures : " 1847, Rogers Bros., A 1." The said brothers were also employed by 
the petitioners in the manufactore of their goods. The goods so manufactured 
and stamped with the said trade-mark acquired a good reputation in the market. 
Subsequently three brothers of another family named Rogers, not previously 
engaged in the business, made an engagement with the respondent to manu* 
fkcture for them, and also on his own account, plated spoons and forks. These 
were stamped " C. Rogers Bros., A 1," and " C. Rogers & Bros., A 1." It was 
found that these stamps resembled the petitioners' trade-mark to that degree 
that they were calculated to deceive, and did deceive " unwary purchasers ;" 
that large quantities of respondents' goods had been sold by him upon the rep- 
utation of petitioners' goods, and that the respondent supposed that the resem- 
blance of his stamp to the petitioners' would enable him more readily to sell 
his goods. Held, that the petitioners had a right to protection in the use of the 
stamp, " 1847, Rogers Bros., A 1" as a trade-mark ; and (2) that the respondent 
was violating that trade-mark by using a stamp so nearly resembling the peti- 
tioners', and that, therefore, respondent would be restrained from using his 
said stamp, and also from using the name " Rogers Bros." j5«2(f,also, that the 
use of the name " Rogers *' Would not be restrained. 1873. Meriden Britannia 
Co. V. Parker {99 Conn. 450), XII, 401, and note, 410. 

11. Under what circumstances one may be restrained from the use of 

his own name. See note, XII, 410. 

12. Damages. In an action to recover for the violation of a trade-mark, the 
damages awarded was the whole profit realized by defendant from sales of the 
spurious artidee under the simulated trade-mark. Meld, on appeal by defend- 
ant, that the damages were not excessive. 1871. Oraham y. Plate (40 Cal. 
598), VI, 689, and m^te, 041. 

TREES— jSSm Real Profbrtt. 

TRESPASS. 

1. ^Tttspass vi et armis will lie for an unintentional ii^iiry eaosed by the 
glancing of a pistol ball shot at a mark. 1869. Welch y. Durand (86 Conn. 182), 
IV, 55. 

2. Justification — lioeiisa. In an action of trespass guare elaumm and for 
assault, defendant pleaded that the loeue was part of plaintiff's house, which 
had been used by him while postmaster as a post-ofllce ; that one G. having 
succeeded him in that ofllce, had license for him to enter and remove the public 
property of the United States ; that defendant, as assistant-postmaster and 
servant to Q.,and by his direction, attempted to enter for that purpose, but was 
resisted and assaulted by plaintiff, whereupon, eta (justifying the trespass). 
Held, that the Justification was good, and would have been so without averment 
of license. 1871. SterUng v. Warden (51 N. H. 217), XII. 80. 

3. A party entaring upon land In good fidth, under the belief that he has 
the title thereto, is not a naked trespasser, though the title be in fact in another ; 
|md he is entitled to all legal protection to his Improvements and property. 
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placed upon the premises, given by the statute to parties in po oso e ri on 
under color of title. 1860. Mimuippi d T&nnet$ee Bailroad Co, y. JDecaneif 
(42 Miss. 555), U, 608. 

TBIAL BY JURY. 

1. Oonunltmeiit without A statute authorising a court, upon the recom- 
mendation of a grand jury, to commit an infant charged with crime to a house 
of refuge, without trial by jury. Is constitutional 1860. PreseaU ▼. StaU (10 
Ohio St. 184), n, 888. 

2. Oommunloalion between court and Jury. After a jury had retired to 
ooDflider of their verdict, the court sent to them, in answer to their request, an 
Instruction in writing, and, also, a copy of the statute, without the knowledge 
of counsel on eithei side. RM, error. 1878. State ▼. PaUer$on (45 Yt 80^ 
XII, 300. 

3. Referenoe. Where, In an action, the accounts are all on one side and 
were set-offs on the other, and no discovery is sought, and the defense is pay- 
ment and the statute of limitation, a court of equity will not direct a reference. 
1860. MeMartin y. Bingham (37 Iowa, 384), 1, 365. 

4. Jury fee. A statute requiring the party demanding a jury to pay the 
jury fee, and tax the same in his costs, if he prevail, is constitutionaL 1878. 
RandaU y. JET^A^ (60 Me. 87), XI, 163. 

iS(f« JxTBT; Nbw Trial; Ebfebbhos. 

TROVER. 
Plaintiff raked into heaps manure that had accumulated in the street, the fee 
of which was in the borough, intending to remove it. Before he could do so, 
and within twenty-four hours, defendant carted it away. ffM, that plaintiff 
could maintain trover. 1871. HatUm v. Loekwood (87 Conn. 500), IX, 850. 

TBUSTS. 

1. Where a trust results by operation of law, as, for instance, where there 
is a devise or bequest to a person ** upon trust," and no trust is declared, etc, 
in such cases the trust results to the heirs at law or personal representatives, 
and extrinsic evidence will be rejected. 1860. Baylor v. Plaine (81 Md. 158), 
1,84. 

2. Bvidenoe of express trust— statute of frauds. B. holding the legal title 
to real property, but upon a secret parol trust for his wife and her brother E., 
executed a deed thereof, absolute in form. In which his wife joined, to K., the 
brother, without any pecuniary consideration and without the knowledge or 
consent of K. B. caused the deed to be recorded. Subsequently, B. said to BL : 
" The property of your sister has been deeded to you, and I want yon to look 
after her interests, and see that she has her property." K. replied," all right,** 
or " very well," or words to that effect. Afterward K., in a letter to his 
m itlier, and also in a document intended to be a will, incidentally recognised 
the conveyance as a trust EM, that the assent of E. to the conveyance, ia 
connection with the words of B. informing E. thereof, created an express trust 
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In ftiYor of B/b wife, and that the Babeequent letter and document were suffi- 
cient evidence of the trust within the statute of frauds. 1871. Ekigdmry t. 
Burtmde (58 m. 810), XI, 67. 

3. HM^ also, that the existence of a trust having been established bj 

a writing, parol evidence of conversations concerning the trust, between the 
trustee and brother, referred to in the writing, was admissible for the purpose 
of describing or defining what was meant by the writing. lb, 

4L IknpUed tmst. M. held a judgment against plaintiff for $d,000, and offered 
to discharge it for $500, but plaintiff did not accept the offer. R., a stranger to 
plaintiff, applied to M., and by f^ilselj representing that he was acting for 
plaintiff, induced M. to assign the judgment to him (R.) for $500. HM, that 
plaintiff had no interest in the transaction, and that he was not entitled to the 
benefit of the puichaee of the judgment 1871. G^oro^ v. Joroit (46 N. T. 810), 
Vn,885. 

6. ZnTwtmmt of trust londa. Bj deed made in May, 1860, three bonds, 
secured by mortgages of real estate, were assigned to B, in trust, to invest the 
proceeds, as soon as received, " in such manner as the said B may think proper, 
on consultation with " the eetM que trwi^ and then to permit them to receive 
the income. The ceHui que trait removed, shortly afterward, from South 
Oarolina, where the trust was created, to New York, and remained there during 
the war with the Confederate States. In 186d and 1868 B collected the bonds 
in Confederate treasury notes, then much depredated, and invested the pro- 
ceeds in bonds of the Confederate States, without consultation with the Mitui 
que trust, with whom it was, at that time. Impracticable to communicate. 
Held, that B committed a breach of trust, and that he was liable to account to 
the eeettH que truet for the sums received. Heid, further, that the obligors in 
the bonds were not liable to account to the eeeiui que trust, for that they were 
discharged by their payments to B. 1860. Mayer v. Mordeeai (1 S. C. N. S. 
888),yn,26,andnotd,88. 

6. Trustees holding notes, given by other parties for the benefit of a rail- 
road corporation, cannot refuse to surrender such notes to the beneficiary, 
simply on the ground that a condition named in such notes, the failure to 
comply with which would render them void, had not been complied with. 
1869. Dee Moinee VaUey BaUroad v. Graff (37 Iowa, 09), 1, 256. 

7. Trust deed. B. & Co., having a debt against B, attached certain property 
then in possession of H., by virtue of a deed of trust executed to him by B, in 
favor of S. & B., and as appeared on the face of the instrument, to secure the 
payment of a $40,000 note. It appeared, from an agreement bearing the same 
date, that the trust deed was intended to secure future advances as well as 
present liabilities ; of which agreement the attaching creditor had no knowl- 
edge. The trustees gave a bond, and the right of property was tried. Held, 
that the deed of trust was valid, although it did not show upon its face that it 
was to secure future advances, and that the possession of the trustees was good 
against the claim of R & Co., whose demand was contracted subsequent to the 
recording of the deed. 1869. Summere v. Booe (42 Miss. 749), II, 658. 
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8. A bj deed OQnvejed mil lier ptcfpwtj, " both reel and petBonel,'' to a 

tniBtott in trnet, to pa j the inoiune to her during her life, and at her death to 
transfer the property aa she should by will appoint and in default of such will 
to convey the property to her " heirs at law." The trust property was all per^ 
sonal. A died intestate. EM, that the trust property being personalty, the 
word " heirs " meant the persons entitled to take under the statute of distribu- 
tionSf and that therefore the property went to A's husband, and not to her child. 
1872. )8tOMtT.2>t<^^ (109 Mass. 589), XII, 744. 

9. Pledge by trustee. Where one known to be a trustee pledges that which 
is known to be trust property, to secure his own debt, the act is prima faeU 
unauthorized, and it is the duty of him who takes such security to ascertain 
whether the trustee has a right to give it. 1868. 8naw v. Spencer (100 Mass. 
882), 1, 116. 

10. Where one holding certificates of stock in his name, as " trustee," 

pledges the same as security for his own debt, the term '* trustee " is a suffi'* 
cient notice of a trust, and the pledgee who takes the certificates without 
inquiry does so at his peril. lb, 

11. Capital and inoome. By a will a trust was created, the capital consisting 
of stock in two corporations. The corporations afterward issued new stock to 
be taken by the stockholders, and the trustees, under the will, sold the right 
to subscribe for stock in one company and bought stock with, their own money 
in the other company, and sold it at an advance. HM, that the profits belonged 
to the income and not the capital of the trust. 1870. WUtbarUda Appeal (64 
Penn.St.256), ni,585. 

12. Where the property of a corporation consists wholly of real estate, 

and a part of it is taken by eminent domain, the compensation therefor, if dis- 
tributed as a dividend to the shareholders, belongs to the capital and not to tiie 
income of a trust fund invested in the shares. 1872. Heard y. Eldredge (109 
Mass. 258). XII, 687. 

13. A director in a oompany cannot beoome a oontraotor with the company 
nor have any personal or pecuniary interest in such contract. 1871. Pifrt v. 
BuseeU (86 Ind. 60), X, 5, and note, 12. 

UNDERWRITERS — See Insukahcb. 

USURY. 

1. Deliense of — pleading. Where, by statute, the taking of usury does not 
avoid the contract, but only forfeits the interest, the defense of usury is not 
admissible imder the plea of non-assumpsit, but must be pleaded specially and 
proved strictly as averred. 1870. Frank v. Morris (57 111. 188), XI, 4. 

2. Who may maintain defense o£ Plaintiff purchased real estate subject 
to a mortgage and, as part of the consideration, agreed to pay the mortgage 
debt. Held, that plaintiff could not m^tain a bill in equity to restrain a sale 
of the premises by the mortgagee under a power in the mortgage, on the ground 
that the mortgage debt was usurious. 1872. Hough ▼. Horsey (86 Md. 181), 
XI, 484. 
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3. — A bomwer who haa not agreed to paj usarious interest cannot main- 
tain the defense of usury to an action to recover the money loaned, on the 
ground that a third person haa paid the usury demanded by the lender for 
making the loan. 1878. MoArthur t. Schenek (81 Wis. 678), XI, 648. 

4L Defense of fay surety. The defense of usury being unavailing to a cor- 
poration in New York, cannot be invoked by its surety. 1871. Freese, Ads, 
y. BrovmeU (85 N. J. 286), X, 289. 

6. A stipulation In a mortgage for the pa3rm«nt of attorney's fees in case 
of default and a suit in foreclosure is not usurious. 1870. Weatherly v. Smith 
(80 Iowa, 181), VI. 668. 

6. Making debt payable in gold. The maker of a note for a certain sum, 
payable in currency with legal Interest, in order to obtain an extension of 
time, gave a new note for the amount, payable in gold coin, or in currency 
with the premium on gold, at a certain date. HM, that the second note was 
usurious. 1871. Qnies v. Hackeihal (57 IlL 584), XI, 45. 

7. Defendant, being oharged as indorser upon a promissory note, gave his 
own note in lieu thereof. The original note was void for usury, but defendant 
was ignorant of this fact when he gave his note in renewal UM^ that defend- 
ant could defend for usury against a bona fide purchaser of his own note for 
value. 1870. The First National Bank v. PlatMnton (27 Wis. 177), IX, 458. 

8. The purchase of an aooommodation note, at a rate of discount greater 
than legal interest, if made in good faith, and without knowledge of the char- 
acter of the paper, is not a usurious transaction, and the defense of usury is 
not available in an action brought by the purchaser on such note against the 
maker. 1871. Diekerman v. Day (81 Iowa, 444), VII, 156. 

9. ThiB oourts of one State are not bound to take Judicial cognisance of 
the usury laws of another State ; and one who sets up the usurious, and there- 
fore void, nature of a contract made in another State, must also show what are 
the usury laws of such other State. 1870. EUnek v. Price (4 W. Va. 4), VI, 268. 

10. The repeal of usury laws takes away the defianse of usury in actions 
thereafter brought on any contract, whether made prior to or after the repeal. 
1871. Woodruff v. Scruggs (27 Ark. 26), XI, 777. 

See Bank and Baitking; Bills and Notbs. 

VENDOR AND PURCHASER 
L Of ooodb. 
n. Of lands. 

I. Of eoODS. 
1. Action by ▼andee to reoorar amount of incumbrances. A venaee of 
personal property who is compelled, in order to retain the property, to discharge 
an incumbrance existing, unknown to him, at the time of the purchase, may 
bring assumpsit for money paid against the vendor within the statutory period 
of limitation, after discharging the incumbrance. 1870. Sargent v. Ourrier 
(49 N.H. 810), VI, 524. 
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2, Mara knowladg* by a vandor of latent d«faoki in pio^Jertjr, upon whiA 
a contract is based, will not constitute a defense to an action bj the yendor 
upon sncb contract. 1871. Frs/uel v. MiUer (87 Ind. 1), X, 02. 

3. A Tendea of ohattala, in oasa of fdlnra of tltla to a portioQ tiianc^ 
is not bound to resdnd the contract in toto, but may retain so mnch as he has 
secured a title to, and recover damages for the loss of the residue. It is optional 
with him to recoup such damages in action against him for the purchase-money, 
or to bring an action therefor ; and such option is not defeated hf a transfer 
of the claim against him, and the bringing of an action in the name of the 
transferee, except in cases where an indorsee or transferee of negotiable paper 
acquires a title discharged of all equities, and valid against all defenses. 1878. 
McKnigJU v. DwHn (52 N. T. 899), XI, 716. 

4L Ooods ware bought by means of fraud imdar tocdi ofroonataiftoas as 

entitle the vendor to treat the whole transaction as void, and the vendee, upon 
getting possession, immediately transferred them, by general assignment of 
all his property, to an assignee. HM, that the vendor could maintain replevin 
against the asrignee. 1872. FaHey v. Lineoln (51 N. H. 577), ZII, 182. 

XL Of lakd. 
6. Where a parson ooonpias real astata imdar a oontiaot lor th* por^ 
ohasa of it, and the contract is ultimately carried into effect, the law will not 
imply a promise on his part to pay rent, and an action for use and occupation 
cannot be maintained against him in the absence of an express promise to pay 
rent. 1869. DmnsU v. Penobicat Fair Ground Co, (57 Me. 425), n, 68. 

6. Tha purohasar of pfopaity, with knowledge In £sot of a prior unre- 
corded conveyance, is not a bona fids purchaser, without notice. Such knowl- 
edge is equivalent to registration. 1869. MaUw of Con/rod Lemon (88 Md. 
225), III, 132. 

7. In an action for the purohase-money under an agreamant for the sale 
of land by which the plaintiff bound himself to give possession and execute a 
warranty deed upon the payment of the purchase-money, the declaration 
alleged that plaintiff had at all times been ready and willing to perform his 
part of the agreement ; but the defendant pleaded that the plaintiff was not 
seized of the land agreed to be conveyed. Hdd, that under the issue thus 
raised plaintiff was called upon to prove his title. 1871. NegUy v. lAndtay 
(67 Penn. St. 217), V, 427. 

8. Fraudulent misrapresantationB of a vendor of land as to tha prioa 
which he paid therefor, are not actionable. 1872. Holbrook v. Conmtr (60 Mew 
578), XI, 212, and note, 218. 

9. The ptirchaser of lands with covenants for title cannot, in an action on a 
note given for the purchase-money, prove a breach of the covenants, there being 
no suggestion of fraud, of eviction or of insolvency. 1870. Quice v. SelUr$ (43 
Miss. 52), V, 476. 

10. Violation of revenue laws by vendor. In an action upon promissoiy 
notes given in part payment for a distillery and fixtures, the defense set up 
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was that bj reason of certain violations of the revenue laws, by the payee of 
the notes and vendor of the propertj. prior to the purchase by the defendant, 
a portion of the property was, after such purchase, seized, condemned and sold 
by the ofBcers of the United States, whereby the defendant's title failed and 
the property was lost. On the trial the defendant put in evidence the record 
of the seizure and condemnation. It did not disclose by whom, or at what time, 
the penalty which worked a forfeiture and loss of the property was incurred. 
An offer of the defendant to prove by extrinsic evidence that the illegal acts 
entablished by the decree were done by those operating the distillery before 
the purchase by him, was excluded by the court. HM, that such exclusion 
was error. 1873. MeKnight v, Devlin (62 N. Y. 899\ XI, 716. 

11. DMtruotion of property altar contract of sale. If the owner of land 
having buildings thereon contracts to sell and convey it upon the payment of 
a certain price which the purchaser agrees to T>ay, and before full payment the 
house is destroyed by accidental fire so that the vendor cannot perform the 
agreement on his part, he cannot recover or retain any part of the purchase 
money. 1871. WeOi v. Cfalnan (107 Mass. 614), IX. 65. 

12. A covenant of seizin runs with the land, and is divisible so that if land 
be sold in parcels to different purchasers, each may maintain an action on the 
covenant. 1871. SehofiM v. HametUad Co. (82 Iowa, 817), VII, 197. 

13. Where a contract Is made for the sale of land, the vendor to give a war- 
ranty deed on payment of the purchase-money, and between the time of the 
contract and the making of the deed, a portion of the land is condemned for a 
railroad, damages for the taking of the land belong in equity to the purchaser, 
and he cannot treat such taking as an incumbrance, and recover therefor on 
the covenants in the deed. 1871. Stevenson v. Loehr (67 111. 609). XI, 86. 

14. Where minds do not meet Where the vendor of lands thinks he is sell- 
ing one parcel, and the vendee thinks he is purchasing another parcel, their 
minds do not agree and there is no contract although both parties acted in 
good faith. 1869. i^yt^f v. JTatMina^A (108 Mass. 866), IV. 660. 

16. Crops. Plaintiff, under a verbal contract of purchase, entered upon 
defendant's land and sowed crops, with defendant's consent. Afterward defend, 
ant refused to complete the sale, and ejected plaintiff. Held, that plaintiff was 
entitled to the crops. 1872. Harrii v. FHnk (49 N. Y. 24), X, 818. 

16. Vendor's Uen. The taking by the vendor of lands of the note of the 
purchaser, with a third person as surety thereon, is prima fade evidence of a 
waiver of the vendor's lien for the purchase-money, but it may be rebutted by 
satisfactory proof of an express agreement that the lien should be retained. 
1869. F<mda v. Jonee (42 Miss. 792), II, 669. 

17. A vendor's lien upon land for its purchase-money is not impaired 

because the obligation taken for its payment includes the price of personal 
property sold at the same time, when the amount to be paid for the land can 
l>e ascertained by proof. 1871. RaeseU v. MeCormick (46 Ala. 587), VI, 707. 

18. A vendor's lien is not assignable. 1871. Heehi v. Speare (27 Ark. 

229). XI, 784. 

45 



Digitized by 



Google 



354 VENDOR AND PURCHASER. 

19. A mb-Tandae taking the legal title to land, charged with a vendor's lien, 
and with notice, accepts the title cum onere^ and is in no bcnter poeition than 
the original purchaser ; and whatever is enongh to excite attention or pnt andi 
sub-vendee on inqniry is notice. 1870. Parker v. /^by (43 Miss. 260), V, 484. 

20. Resoisiion. A vendor, in consideration of the prompt pajment of a snm 
of money, agreed to sell lands on condition that, in case of the failure of the 
vendee in the performance of all or either of the covenants on his part, the 
vendor should have the right to declare the contract void, and take inunediate 
possession of the premises. In the construction of this contract, held, that 
where the vendee enters upon the performance ot the contract, and, paying 
part of the purchase-money, makes default which is inexcusable, and the ven- 
dor, being without fault, exercises the right given by the contract of declaring 
the same terminated, and in doing so acts fairly and within the scope of the 
power, then no action can be maintained by the vendee to recover back what 
he has paid ; but a vendor who is himself in fault for fraud or violation of his 
contract cannot exercise < the power so given without making restoration of 
what he has received under it. In such case the law would imply a promi^ 
to repay the purchase-money received, and an action for money had and received 
would lie. 1870. Wheeler v. Mather (56' Dl. 241), VIII, 688. 

21. Where a vendor of real estate has, by his own act, or by operation 

of law, been rendered unable to perform his contract to convey such real estate 
to the vendee, the vendee may rescind the contract and recover the purchase- 
money paid, without first tendering to the vendor the purchase-money due, and 
demanding a deed ; and the vendee may exercise this right where a vendor has 
permitted a mortgage executed by him and existing at the time of the purchase, 
to be foreclosed, and the land sold thereunder. 1870. Wtlhelm v. FimpU (31 
Iowa, 131), VII, 117. 

22. Where a purchaser goes into possesdion of premises under con- 

tract of sale and the title of the vendor fails, or he is unable to make convey- 
ance as stipulated by the contract, such purchaser cannot retain possession and 
enjoyment of the premises by virtue of the coniract, and at the same time 
avoid the payment of the purchase-price. 1870. Mclndoe v. M<yrman (26 Wis. 
588), VII, 96. 

23. The vendor may maintain an action for a strict foreclosure and for- 
feiture of the purchaser's rights under the contract, unless the latter offer to 
rescind ; and it is not necessary that the plaintiff should tender a deed convey- 
ing a clear title before such action can l>e brought or maintained, lb, 

24. Measure of damages — breach — contraot. In an action for a breach of 
a contract to convey lands, the measure of damages, where the vendor acted in 
bad faith, is the value of the land at the time of the breach ; but where the 
vendor acted in good faith the measure of damage is the consideration money 
and interest. 1870. Hammond v. Hannin (21 Mich. 374), IV, 490. 

26. Parties had a contract for the purchase and sale of real estate ; 

defendant refused to complete the contract by accepting deed and paying the 
purchase price. Heldt (1) that the measure of damage to the vendor was the 
difference between the contract price and the value of the real estate when the 
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vendee ref ased to complete ; (2) that, after the yendee had refused to com- 
plete, the vendor was not obliged to oonsnlt him or obtain his consent to a sale 
of the real estate to another party. 1871. Gntwold v. Sabin (51 N. H. 167), 
XII, 76. 

S!m Bankbuftcy ; Damages; Easbment; Estoppel; Jury; Limitation ok 
Actions; Patmemt; Real Propebtt; Sale. 

VERBAL AGREEMENTS — iS^ Statute of Frauds. 

VERDICT —iS^ Jury. 

VOLUNTARY AGREEMENT. 
L As a general role, a court of equity will not enforce a ▼oluntary agree* 
ment, or perfect a merely promised or imperfect gift. There is loetu panitenUcf 
as long as it is incomplete. 1865. Taylor v. Staples (8 R. L 170), V, 556. 

2. Where the evidence adduced in support of a bill, for the specific per- 
formance of an alleged agreement to convej an estate, is adjudged by the court 
to show merely an intent on the part of a wealthy father, while in life, to give 
to his son that estate, which intent the father, from forgetfnlnees or some 
other cause, never executed, the bill will be dismissed with costs. lb. 

3. A father, possessed of great wealth, makes upon his account book 

an entry to the credit ot a son, in these words : " By further allowance, to pay 
for house, etc, $5,000;" and long after the death both of father and son the 
legal representatives of the son. by suit in equity, seek to recover from the 
lf*fral representatives of the father the said sum, with interest from the date of 
Miid entry (May 80, 1887). Held, that the entry is but an indication of an inten- 
tion on the father's part, and not a promise founded upon a eonslderation 
cognizable by a court of equity, — neither the fact that the father had trained 
up the son in idleness, as the heir presumptive of inexhaustible wealth ; nor 
the fact that this '* allowance " was consistent with a *' family arrangement," 
existing at the date of said entry ; nor the fact that, unless this claim of $5,000 
and interest were allowed and paid, would this son receive of his father's 
accumulations so much as was received by his brothers and sisters respectively^ 
constituting a valuable consideration, upon which alone the CQurt must aet» 
nnheedinp a consideration merely '* moral " or " meritorious." lb. 

See (]pirrRACT. 

VOLUNTARY CONVEYANCE — See CoirvBTAHOM. 

WAGER— /Sm Bbttinq akd GAMiire. 

WAIVER — 8$$ IirauxAiKV. 
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WAR. 

L RlQHTB OF PARTIES TO. 

n. Effect of ab to coihiiaotb. 

I. Rights of parties to. 

1. Belligerent rights. In an action of trespass for indncing Confederate 
soldiers to cat and take plaintiff's tfmber, etc., it appeared that the plaintiff and 
defendant owned adjoining farms ; that during the war the surroanding 
country was at times occupied by the Confederate army, which, on one occa- 
sion, cut a large amount of valuable timber from plaintiff's farmland took and 
used other of his property at the suggestion and by the advice, as was alleged^ 
of the defendant, who sympathized with the Confederate cause. HM, that 
the catting of the timber and taking of the property being by virtue of bellig- 
erent rights, the plaintiff could not recover. Held, further, that the belligerent 
rights of both parties to the war were the same and equal in extent. 1870. 
dmUh ▼. BraulUm (1 Heisk. Tenn. 44), II, 678. 

2. Unauthorised appropriation of enemy's private property. A citisen or 
corporation in one country or section of country at war with another is responsi- 
ble for the unauthorized appropriation of an enemy's private property, whether 
the possession be acquired by a mere trespass or through the form of a pur- 
chase under an illegal judgmidut of a court. 1871. LouiaviUe <t NashviUe R. R. 
Co. V. Bwkner (8 Bush. Ky. 277), VIII, 462. 

3. Land was seized, confiscated and sold under the act of Congress 

of July 17, 1872, providing for the seizure and confiscation of ** the property of 
rebels." HM, that only the life estate was seised and sold, and that a State 
statute limiting the right of action in such cases would not bar the right of 
the reversioner to recover possession of such land after the termination of the 
life estate. 1871. 2>etM^ v. ifcLoin (7 Kans. 126), XII, 418. 

4L Right of Oonfoderate goremment to oonfiaoefte property. An executor 
during the war received money bequeathed to legatees residing in Indiana, 
which was afterward confiscated by the Confederate government. Held, that 
the Confederate government had authority as an exercise of belligerent rights 
to confiscate the property as of an alien enemy, and that act released the exec- 
utor from his responsibility therefor. 1872. Newton v. Bushong (22 Qratt. Va. 
628), XII, 568. 

6. Sale at anotion by United States marshal — title of pord&aser. A United 
States provost marshal seized personal property of plaintiff and sold it at public 
auction. Subsequently plaintiff found a horse, part of the property sold, in 
the possession of defendant, and brought an action for its recovery. The court 
ruled that plaintiff must prosecute his remedy, if any, against the government, 
and that defendant was not liable in this action. Held, error, and that in order 
to protect his title under the sale, the defendant must show that the property 
was seized and sold in accordance With the usages of war. 1871. Bowles ▼. 
i>UM (48 Mo. 82), VIII, 85. 
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6. An action for £Ui« impxisonment wlU lie agaimt a Oonfodarata offloer, 

who imprisons a citlxen while acting in liis military capacity ; and in such an 
action the plea of belligerent rights is no defense, nor is the officer's liability 
affected by a pardon granted to him, by the president of the United States, for 
offenses arising by reason of participation in the rebellion. 18'70. Ck^ptrUm v. 
Martin (4 W. Va. 188), VI. 270. 

7. A oitisen, assisting Oonfederate sdldiers in the capture of a federal 
soldier, does not thereby render himself liable to a dvll action by the captive. 
1871. WrigM v. Winningham (2 Heisk. Tenn. 254). V, 85. 

8. Prosecutions for acts done by military order. A sheriff paid the sur- 
plus of a sale on execution to another than the person entitled thereto, by 
order of the military authorities in Missouri. In an action on the sheriff's 
bond to recover the amount, held, that the section of the State constitution 
providing that no person should be prosecuted for any act done in pursuance 
of military authority was void in such a case as impairing the obligation of 
contracts. 1871. 8taU v. OatMweUer (49 Mo. 17), VIII, 119. 

9. Xhiemies in war have no right to enter and use the oonrts of the advene 
party} but it is competent for the legislature to permit them to do so on sudi 
terms as it may prescribe. 1870. Pd&ru v. Cankadon (4 W. Va. 284). VI. 281 . 

10. The orders and decrees of the so-called court of probate sitting in Ala- 
bama during the rebellion are to be treated as the orders and decrees of foreign 
courts; and they may be impeached for fraud, want of jurisdiction, or an 
illegal exercise of the jurisdiction assumed. 1871. Mosely v. TutMU (45 Ala. 
621), VI. 710. 

11. The statute of limitations was raspesided In Alabama during the period 
in which the courts were virtually doaed bj the war. 1870. CoUman ▼. Eolmu 
(44 Ala. 124). IV, 121. 

12. The statute of limitation of actions and suits does not run during 

dvil war where the courts are not open unto suitors. 1870. CaperUm ▼. 
MarHn (4 W. Va. 188), VI, 270. 

13. The statute of limitation as enacted by congress (12 Stat, at Large, 

757). limiting actions for wrongs done. etc. under military authority to two 
years, is applicable alike to cases in the federal and State courts. 1871. State v. 
OaUutei er (49 Mo. 17), VIII. 119. 

II. Bffrct ov a8 to cohtraotb. 

14L Oommercial intercourse between enemies. The act of congress (1861, 
ch. 8. § 5). concerning commerdal intercourse with States in insurrection, and the 
proclamations of the president thereunder, do not extend to agreements made 
in those States, between persons being there, for the leasing of real estate 
therein, the payment of rent there, out of the products of the land, or the 
delivery of and payment for personal property already upon the demised 
premises, to be used thereon. 1868. Kenhaw v. KeUey (100 Mass. 561). 1, 142. 

16. The sub^quent unlawful forwarding of cotton raised on the land 

by the defendant's son does not affect the validity of the agreements contained 
in the lease. lb. 
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1^ A ooDtract was made, tbe consideration of which arose from tht 

following transaction : H.. of Kentucky, drew and delivered to C, of the same 
State, an order addressed to E., of Texas, requesting him to pay money in hif 
hands to T., also of Texas. The order was transmitted through the lines, and 
executed. Held, that this transaction was not a violation of the proclamation 
of the president of the United States, of August 16, 1861, prohibiting all com- 
mercial intercourse between the loyal and rebellious States, Kentucky being 
loyal and Texas disloyal, and that the contract supported by this transaction 
was valid. 1869. Haggard v. Conkwright (7 Bush. Ky. 16). Ill, 297. 

17. Action on a pronxissory note. Plea that when the note was made, 

plaintiff was a citizen of Minnesota, and defendant a dtisen of Arkansas, aid- 
ing the rebellion and public enemies of the United States. BM, that the plea 
was good. 1871. JRiee v. Shook {27 Ark. 1S7), XI 7SS. 

18. The defendants at the breaking out of the rebellion of 1861 were 

copartners doing business at Savannah, Ga., where one of them, named 
Wheaton, resided. .Two of the defendants did business as copartners 
in New York, where they resided. On the 23d of August, 1861, the plain- 
tiff^s agent purchased of the Savannah firm a bill of exchange. It was drawn 
by Wheaton in the name of his firm on the New York firm of defendants. 
By an act of congress passed July 18, 1861, the president was authorized to 
declare certain districts in insurrection, and that thereupon all commercial 
intercourse should cease and become unlawful. On the 16th of August, 1861, 
the president by proclamation declared the district in which Savannah is situ- 
ated in a state of insurrection. HM, that the drawing of the bill of exchange 
was illegal and void, and within the rule prohibiting contracts with the enemy 
during war, and no action could lie against any of the parties to it. 1870. 
Wood8 V. Wilder (48 N. Y. 164), lU, 684. 

19. Partnership. The copartnership between Wheaton and the other defend- 
ants was dissolved by the war and the defendants were not bound by the con- 
tract of Wheaton made after such dissolution. Tb. 

20. A deed of lands in Iowa, executed in 1868, by a citizen of Virginia to a 
citizen of Ohio, is void. 1870. HiU v. Baker (82 Iowa, 802), VII, 198, and jmU, 
196. 

21. Note given for slaves. The defendant, in an action on a promissory 
note, alleged that the note was given for slaves taken, by the plaintiff from 
Missouri to Arkansas, after the proclamation declaring that State in insnrrec 
tion. Held, that the transaction was in violation of law, and that the note 
could not therefore be collected. 1870. Carson v. Hunter (46 Mo. 467), II. 529. 

22. Knowledge by the seller of a horse that he was purchased for use in 
the Confederate service, ?ield, not to vitiate a note given for the purchase price. 
1870. Tedder v. Odom (2 Heisk. Tenn. 68), V, 25. 

23. Order on Oonfoderate government. Where an agent of the war depart^ 
ment of the Confederate government issued the following instrument : ** Con- 
federate States Depository. Willmington, pay Messrs. Coolie & Co., or order, 
twenty thousand dollars," which was indorsed by the payees to the defendant. 
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who indorsed it to another person, by whom it was indorsed to the plaintiff, 
it was hsid (Rodman, J., dissenting), that the instrument was illegal ; that such 
illegality was apparent upon its face, and extended to all the indorsements. 
1872. Cranly v. HaU (67 N. C. 9). XII. 597. 

24. Intaroft oootinues to nm in time of civil war on debts due from a citizt^n 
of one beUigerent to a citizen of the other. 1870. Spencer v. Brower (82 Tex. 
668), V, 254 ; but see noU, 255. 

26. On the 14th of August, 1860, the plaintiff loaned the defendant, a 

citizen of Minnesota, the sum of $17,000, upon a bond and mortgage on land.n 
in that State, conditioned for the payment of the principal in five years, with 
interest, payable semi-annually. The plaintiff was at the time a resident of 
North Carolina, and so continued to the date of the action, and not there nor 
elsewhere engaged in the service of the United States, but during the whole 
period he had an agent in the State of Minnesota. In an action brought to 
foreclose the mortgage, held, that the plaintiff was entitled to recover the 
interest accruing on the bond during the rebellion and before maturity. 1870. 
Laeh v. Lambert (15 Minn. 416), II, 142. 

26. Relation of attorney and client terminated by the war. Where a citi- 
zen and resident of New York had a suit pending in North Carolina previous to 
the late war, and during the war his debtor there pays up his indebtedness to 
the attorney or agent of such non-resident. Held, that such action was void, 
and that the relation of attorney and client wis terminated by the war. 1871. 
BlaehteU v. WiUard (65 N. C. 555), VI, 749. 

27. Any seoorities held by a citizen and resident of New York previous tr. 
the late war, upon persons resident in North Carolina, could not be extinguished 
durante beUo, either through the agency of the courts there, or through the 
former agents and attorneys of such non-resident. lb. 

28. Therefore, where a debtor to a citizen or resident of New York paid 

off said claim to a clerk and master in such Sute in Confederate currency, 
before such currency had depreciated to any extent, such payment is a nul 
lity. lb, 

29. Ztflfoot of the war of the rebellioa on life insurance. See Insurancb. 
See Limitation op Actions. 

WAREHOUSEMEN. 

1. Warehousemen are responsible for due oare in storing the goods intrusted 
to them in a place of reasonable safety, and are to be charged only upon proof 
of their own negligence, or that of their servants in the course of their employ- 
ment. 1868. Aldrieh v. Boston and Worcester Railroad Co. (100 Mass. 81), 1, 76. 

2. Where servants of warehousemen are present during the destruction 

of the warehouse by fire in the night- time,. their negligence to remove good^ 
from the warehouse is not such negligence as will charge the warehousemen 
unless it be shown that such was a part of the service for wliich the servants 
were engaged. lb. 
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3. The indonenaiit and deUvery of a warehooM receipt of goods stofed 
tranafera the ownership of the property only, and not the oontract itself. 1873. 
Bale V. KikDattkee Dock Company (29 Wis. 483), IX, 608. 

4. Not estopped by receipt. In an action by the assignee, for the value of a 
warehouse receipt, to reooyer tbe property described therein, MM, that the 
obligation of the warehoaseman, in the absence of fraud or neglect on his 
part, was discharged by delivering the property actually received in store, 
although it did not answer the description of the receipt. lb, 

6. Warehouse receipt is not a negotiable instrument A warehouseman, on 
application by the owner, issued by mistake, and at different dates, two ware- 
house receipts for the same goods, the first of which the owner assigned, for 
value, to F., and the other to the plaintiff. Afterward the warehoaseman deliv- 
ered the goods to the plaintiff on the second receipt. Whereupon F. recovered 
the goods of plaintiff by replevin. On suit by plaintiff to recover of the ware- 
houseman the value of the goods, held, that a warehouse receipt was not, tech- 
nically, a negotiable instrument ; that the assignee thereof occupied no better 
position than the assignor, and that, therefore, the plaintiff could not recover. 
1869. Second NaHanal Bank v. WaXbridge <19 Ohio St. 419), II» 408 

6. Wrong deUvery by warehouseman. A warehouseman having in his 
possession goods of A, and also of B, delivered, by mistake, to C, the goods of 
B, on an order from A, of whom C had purchased goods to fill an order from D. 
The goods were received from C, by D, and appropriated to his own use by him, 
without notice or knowledge of the mistake, and in good faith. HM, that D 
was not liable to the warehouseman, either in as$umpsit, because there wm» no 
privity of contract, or in tort, for their conversion, because the warehouseman's 
own act contributed to the misappropriation. 1870. Hills v. Snell (104 Mass 
173), VI, 216. 

7. Burden of prooL Defendants had in their possession, as warehousemen, 
goods of plaintiff, a part of which they failed to deliver to him. In an action 
of assumpsit for non-delivery, Ae2({, that the burden of proof was on defendants 
to show either a delivery or that they had used ordinary care in keeping the 
goods. 1870. Boies v. The Hartford and New Haven Railroad Company (37 
Conn. 272), IX, 847. 

8. Private bonded warehouse. The provision in the act of congress of March 
28, 1854, that goods deposited in a private bonded warehouse, shall be at the 
exclusive risk of the owner or im^rter, was for the exclusive benefit of tbe IT. 
S. government, and does not relieve a warehouse keeper from the duty of exer- 
cising ordinary care and prudence in protecting goods committed to his keep- 
ing, nor from the obligations of other warehousemen to their patrons. 1872. 
Schioerin v. McKie (51 N. Y. 180), X, 581. 

9. Where goods have been deposited with bonded warehousemen, upon 

which the duties have been paid, their failure to deliver them when demanded 
casts upon them the ontts of accounting for the same. And, in an action against 
them for refusing to deliver the goods, interest upon their value is a propei item 
of damages. lb. 
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10. In such an action, the defendants gave evidence tending to show that 

their warehouse was broken open and the goods removed by burglars, although 
the defendants had used reasonable precautions to protect their warehouse 
from burglars. The court charged the Jury, in substance, that, to make this 
defense available, the evidence must be such that from it they could fairly 
assume that the goods were lost by means of the burglary. Held, this charge 
was not erroneous. lb, 

11. Doty of warehouseman wfaava title of goods is disputed. Plaintiff 
sent his goods, in charge of G., to defendant's warehouse, for storage. G. put 
his name on the goods, and left a written notice with defendant not to give 
them up without his consent. Plaintiff then sent a written notice to defendant 
saying : " Please hold the same, subject only to my written order. The prop- 
erty is mine." Soon after, plaintiff demanded the goods of defendant, who 
refused to deliver them up, even after plaintiff had offered him a bond of indem- 
nity, and to pay all charges. Subsequently a sheriff levied on the goods, under 
two executions against G., and, on the following day, an execution against 
plaintiff came into the sheriff's hands. The goods were sold on one of the 
executions against G., and the proceeds applied in payment thereof. HM, 
that defendant was liable for the value of the goods on the ground that he 
ought to have given up the goods on demand and offer of indemnity by plain- 
tiff, or commenced a suit by bill of interpleader to determine the respective 
rights of plaintiff and G.; and that, as the goods were in f^ct plaintiff's, the 
levy and sale of them under an execution against G. did not mitigate the dam- 
ages, notwithstanding the fact that the sheriff also held an execution against 
plaintiff, under which he did nothing. 1871. BaU v. Liney (48 N. Y. t, VIII, 
511. 

WABRANTY. 
I. Of TITLB— i8M Covbnaht. 
IL On bale of qoods— /Sm Sale. 

UL In XMBU&AHCB — iSiMlNBUBANOB. 
WEAPONS — iSiMCONCSALBD WSAPONS. 

WATER AND WATER-<X)URSE. 

1. The defendants, in pnrsaanoe of authority granted them by the leg- 
islature, built a dam which backed the water upon the ancient mill of plain- 
tiff. Held^ that defendants were liable for the injury occasioned. 1869. Lee 
V. Pembroke Iron Company (C7 Me. 481), II, 59. 

2. A legislative authority to do an act which will naturally result in 

damages to private property must be coupled with provisions for ascertaining 
and paying such damages in order to protect persons acting under such authority 
from liability at common law. lb, 

3. A dam was ooostraoted on a stream in a manner in no wise ii^tnxious 
or prejudicial, at the time of its erection, to a mill-owner above ; but, by reason 
of the unusual and unprecedented inflow of waters from the working of mines 
located on the stream above the mill, the obstruction became so /erreat as to 

46 
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prevent the regular and efficient operation of the mill. HM, that the owner 
of the dam was not responsihle for the injarj thas occasioned, and that an 
injunction would not lie compelling him to lower the dam. 1870. Procter t. 
Jenningi (6 Nev. S3), 111, 240. 

4. One who builds a dam aoroos a stream, is bomid so to oonstmot it 
that it will resist not only ordinary freshets, but also such extraordinary floods 
as may be reasonably anticipated. 1871. Gray r. Bctrris (107 Mass. 492), IX. 61. 

6. The owners of land, on opposite sides of a stream, agreed by corr- 
enant, running with the land, jointly to erect a dam, each to have the use of 
half of the water. The title to the land passed by various intermediate con- 
veyances to plaintiff on one side of the stream, and defendant on the othtr. 
Held, that an action on the case would lie by plaintiff against defendant for 
using more than half of the water. In such a case, nothing less than an abso- 
lute denial of the right to one-half the water, followed by an enjoyment incon- 
sistent with its existence for a period of twenty-one years or more, can amount 
to an extinguishment of it. 1871. Lindeman v. Lindsey (09 Penn. St. 93), 
Vni, 219. 

6. Parol license to back water. Plaintiffs ancestor gave to persons through 
whom defendants derive title, a license by parol, to back water upon his land 
by damming a stream for a mill power. Under this license the defendants and 
their predecessors built the dam and a mill by the dam site, at an expense of 
$15,000, for the purpose of enjoying the easement. Plaintiff brought suit at 
law for the trespass. HM, (1) tliat the easement was permanent in its nature, 
and the license should have been in writing, under the statute of frauds ; (2) 
that investments of magnitude having been made by defendants and their pre. 
decessors, under such license they were in equity entitled to a grant as of spe- 
cific performance ; (3) that such an equitable defense might be sustained to 
defeat the plaintiffs action at law. 1872. Cook v. Pridgen (45 Ga. 881), XII, ri82. 

7. Detention of water. The owner of a mill, whose dam and nwchinery are 
suited to the size and capacity of the stream, has a right to the reasonable use 
of the water to propel his machinery, but he must detain it no longer than is 
necessary for its profitable enjoyment, and he must return It to its natural 
channel before it passes upon the land of the proprietor below. 1870. Pwi v. 
Leofis (41 Ga. 162), V, 526. 

8. What is a reasonable detention Is a question for the jury, in view of 

all the facts in the case, taking into account the nature and use of the machinery, 
and the use of the water necessary to its profitable employment. If the owner 
detains the water no longer than is necessary for its profitable use, he is not 
liable in damages to the proprietor below. Ih. 

9. A mill owner has the right, in a reasonable manner, to discharge the waste 
from his mill, such as sawdust, shavings, etc., into the stream, in the ordinary 
course of using such mill ; but he has not the right, wantonly and needlessly 
and out of the ordinary course in such cases, and not in the service of his sub 
stantial interest and benefit in the use of his mill in a reasonable maimer, to 
throw such waste, or permit it to go into the strbam, to the injury of inferior 
heritors. 1869. Jneobtt v. AUard (42 Vt. 303), I, 331. 
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10. Detention of water — right of inferior owner. Plaintiff was the ownei 
of a reBeryoir dam erected across a stream running throagh his land for the 
purpose of accumulating surplus water for the use, in dry seasons, of his factory, 
situate several miles below. Defendant, the owner of land situate on the 
stream between the dam and the factory, opened the gates and allowed the 
surplus water to escape, ffeldy that an injunction would not lie restraining 
defendant from so doing, although the detention of the water worked no 
material injury to him. 1871. Clinton v. Myers (46 N. Y. 51 1). VII, 373. 

11. Dhrenion of water-ooorse. The defendant, owning land on one side of 
a river, built a break- water to prevent the water encroaching upon his land, 
which had the effect to throw the current over upon and wash away the plain- 
tiff's lands opposite. Held, that the defendant was liable. 1868. Oerrieh v. 
Olough (48 N. a 9), II, 165. 

12. A stream of water flowed in a well-defined channel across a high- 
way and through defendant's land, until a great freshet came when it left tlie 
old channel and made a new one down the highway and flowed over plaintiff 's 
land. Plaintiff then turned the water back to its old channel in defendant's 
land. Subsequently the highway surveyor, without authority, closed up the 
old channel and thereby caused the water to flow upon defendant's land in 
various places, whereupon defendant used such means to relieve his land as to 
cause the water to flow again in the channel formerly made by the freshet 
and upon plaintiff's land. Heldt that this was an invasion of plaintiff's rights, 
for which he could maintain an action without waiting for damaging effects 
from the water. 1871. TuthiU v. JScaU (43 Vt. 525), V, 301. 

13. In an aotion for the divendon of a water-oourse it appeared that, at a 
point on defendant's land, about five rods from plaintiff's land, the water 
ceased to flow between defined banks but spread out over the surface of the 
ground and so ran to and across plaintiff's land and then began to flow again 
in a defined channel. Held, that the stream did not cease to be a natural 
water-course, and that plaintiff could maintain the action. 1871. Macamber v. 
Godfrey (108 Mass. 219), XI, 849. 

14. Qrant of water privilege. The conveyance of a house and land by an 
ordinary warranty deed carries with it, by implication, the right which the 
grantor has to water running to the premises conveyed by an aqueduct from h 
distant spring; and a cotemporaneous special deed, to the grantee, of the 
water privilege, containing limitations and restrictions in the use thereof with- 
out the words " to his heirs, assigns, etc.," will not be construed to modify the 
estate in the water and aqueduct so as to prevent it passing by deed of tlie 
premises from such grantee to succeeding grantees, and the latter may recover 
damages from the original grantor for cutting off the aqueduct on adjacent 
land, owned by him, and thus disturbing the water privilege. 1870. Coolidge 
V. Hager (48 Vt. 9), V, 256. 

16. Injury from water artifiolally coUeoted. Defendants built a reservoir 
on land sold to them by the plaintiff for that purpose. Water from the reser- 
voir percolated through the soil and injured plaintiff's adjacent lands. Held, 
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that defendants were liable for the damages. 1871. Wilson r. Oii^ of Nem 
Bedford (108 Mass. 261), XI, 352. 

16. Obstruoting flow hooK a41*o«nt high«r Uuid. A land owner may, in the 
reasonable use of his own land, lawfully prevent the flow of sarfaoe water <» 
to his premises from the adjacent higher land of another, althoagh sadi 
adjacent land is thereby injured ; and the fact that such water has been wont 
to flow upon the inferior land for over twenty years will not amount to a pre- 
scription. 1870. &u>€tt V. Cutts (50 N. H. 489), IX, 276, and note, 284. 

17. The erection of an embankment on one's own land, whereby the sur- 
face water accumulatin^r on the land of another, is prevented from flowing off 
in its natural courses, and caused to flow in a difibrent direction over hie land, 
is an act for which an action may be maintained by the latter, without show- 
ing any actual injury or damage. 1871. Tootle v. Cltfton (22 Ohio St. 247), 
X, 782. 

18. Waters peroolating in the soil belong to the owner of the freehold, and 
he may use them as he chooses, free from any usufructuary rights in others. 
1871 Haneon v. McOue (42 Gal. 808), X, 299 ; WiUon v. CUy of New Bedford 
(108 Mass. 261), XI, 852. 

19. Defendant was the owner of a spring supplied by percolation only, 

and having no natural channel or outlet. There' was an artificial channel 
which had for fifteen years conducted the water to plaintiff's land below. In 
an action to restrain defendant from digging on his own land so as to divert 
the sources of the spring, JtM, that plaintiff had no such interest in the spring 
as would support the action, and that the user would not support the presump- 
tion of a grant of an easement Haneon v. McOue, supra, 

20. A land owner dug a well for the use of his funily and stock, 

thereby preventing the water from reaching, by percolation or underground 
currents, the spring or open running stream of an adjoining owner. Held, that 
this was not acUonable. 1871. VUlage of Delhi v. Toumam (45 N. T. 362). 
VI. 100. 

21. A municipal corporation will be reetrained from draining the surface 
water from its lands upon the lands of an adjacent owner. 1870. Pettigrew v. 
Village of EvansmUe (25 Wis. 228), UI, 50. 

22. Municipal corporations cannot so adjust the grade of its streets as to 

turn surface water upon the lots of adjacent owners : nor can it lawfully per- 
mit property owners on a street to fill up a portion of the street in front of 
their lots in such a manner as to turn the surface water upon the property of 
others. 1870. CUy of Aurora v. Beed (67 HI. 29), XI, 1. 

23. A municipal corporation, by raising the grade of a street, obstructed 

the flow of surface water from adjacent higher land, to the injury thereot 
Held, that the owner of the land could not maintain an action for damages. 
1871. Hoj/t V. The City of Hudson (27 Wis. 656), IX, 478. 

24. Fishways in dams. While the State has the power to require fish ways 
to be made in dams, it cannot impose the expense of making sudi ways in 
dams already constructed as that would be a taking of private property for 
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pablic use withoat jost oompenBation. 1870. CommanweaUh ▼. Penmylwinia 
Canal Co, (66 Penn. 41). V, 829. 

26. A ■traun oapable of b«iiig oommonlj and ganerally oaefnl for floating 
boala, lafta or logs for any osef al porpoaa ia sabject to the public oae as a 
paaaage-way. 1869. F«tM ▼. i9tn»CA (8 Or. 445), VUI, 621. 

26. Right of pnblio to oae banka. Defendant, in using a stream for floating 
logs, attached a boom to plaintiff's land. In an action for damages, the judge 
instructed the jury that, if the stream was adapted to floating logs, and a boom 
was necessary for that purpose, the plaintiff's right was subrogated to a reason- 
able use by the publia Held correct. lb. 

27. Floatiiig logs. In the absence of prescription or user, it is not a public 
right to float logs down a non-navigable stream which is only fit for that pur- 
pose during periodical freshets ; the bed and banks of such a stream are under 
the absoluto ownership and control of the riparian owner. 1870. Hubbard v. 
DeU (54 111. 110), V, 98, and note, 108. 

28. Railroad along bank of navigable rivar. A railroad company, in pur- 
suance of alleged franchises embraced in their charter, constructod their track 
along the bank of a navigable river, below high-wator mark, thus cutting off, 
without compensation, the riparian owners from the benefits incident to their 
property from its contiguiiy to the water. Held, that the title of owners of 
lands bordering on tide waters ends at high-wator mark ; that below the ordin- 
ary high-water mark the title to the soil is in the State ; and that the riparian 
owner has no righto beyond high-water mark, aa against the State or ito gran- 
tees. 1869. at$9&ne v. PatUrean and Newark B. B, Co, (84 N. J. 582), UI, 269. 

29. The qneetion whether the legislature intended to grant the right of 

building a railroad on soil aituated below high-water mark will be determined 
by an inapection of the charter. A specific grant is necessary to convey such 
right, lb. 

30. —A riparian owner cannot recover damages for being deprived of 
acceaa to a navigable river by reason of the building of a railroad along ito 
banks below high-wator mark. 1871. TovnUn v. The Dubuque, Belletw dt 
MiiMienppi B, B. Co, (82 Iowa, 106), VII, 176, and note, 179. 

31. Whara a new ahora ia fonnad on a xirar not navigable, by the alluvial 
depoaite taken from the oppoaito aide by the wearing away of the stream, the 
land on the new ahore ia to be divided between the owners entitled to it, accord- 
ing to the following rule : " Give to each owner a share of the new shore line 
in proportion to what he held in the old shore line and completo the division 
of the land by running a line from the bound between the parties on the old 
shore to the point thus aacertained on the new. 1871. BaeMder v. Kenieton 
(51 N. H. 496), XII, 148. 

32. Tha owner of land bonndad on a laka, whether navigable or not, has 
title to the land left dry by the gradual and imperceptible receding of the 
waters. 1867. Warren v. Chambere (25 Ark. 120), IV, 28. 

33. Bkldga over navigabla riT«r. A State legislature may authoriae the 
tonstruction of bridges over the navigable rivera of the State, provided they 
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io not materially injure navigation 1868. Chicago t. McGinn (51 111. dM), II. 
295. See Constitdtioral Law. 

34. The common council of Chicago, in pv^rsoanoe of a power granted in 

their charter, paased an ordinance to the effect that the draws of the bridges 
over the Chicago river should be closed every ten minutes, if necessary 
for the passage of persons or teams, and that any person in charge of a ves- 
sel navigating the river who should attempt to pass any bridge, or approach 
so near as to occasion damage thereto, while the draw was so closed, should be 
subject to a penalty prescribed. Held, that the legislature had power to author- 
ize the common council to regulate the passage of vessels through the bridges, 
aud that the ordinance in question was a reasonable exercise of that authority, 
and therefore valid. lb. 

36. Tid0-water — navigable stream. Information to restrain the defendant 
from rebuilding a dam across a river alleged to be within tide-water. The 
water, at the place, rose and fell two feet with the flow and ebb of the tide, the 
fluctuation being caused by the meeting of the sea water with the river water. 
The river was only navigated with pleasure boats. Held, (1) that defendant's 
dam was within tide- water, and (2) that the river was navigable water. 1871. 
Attamey-Qeneral v. Woods (108 Mass. 436), XI, 380. 

See FisHWAT. 
WAY — See Highway. 

/HARFAGE. 

A State statute giving a remedy for claims for wharfage by proceedings in 
r«m, is void. 1871. Sroc^ibman v. J9rainm»U (48 N. Y. 554), lU, 78L 

See Carriers. 
WIFE— See Husband akd Wife. 

WILL. 

1. Testamentary capacity. Partial unsoundness of mmd not affecting the 
general faculties, and not operating on the mind of a testator, in regard to 
testamentary disposition, is not sufficient to render a person incapable of dis- 
posing of his property by will. 1871. Pideoek v. Potter (68 Penn. St 843), 
VIII, 181, and 7u^, 184. 

2. Insane delusion avoids wUL A will which is the direct ofibpring of even 
partial insanity is void. 1871. Cotton et at. v. JJlmer (45 Ala. 878), VI, 703. 

3. In the contest of a will the judge charged, that " unless the jury 

believed from the evidence that the testator, if of sound mind, would have 
included C. or his children in the benefit of his will, they cannot set the will 
aside because he may have excluded them under an insane delusion as to C." 
Hdd error, on the ground that when a will is ascertained to be the result of an 
insane delusion it should be declared void, without inquiring what the testator 
9<rould or would not have done if he had been of sound mind. lb 
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4. An Instrammit in the fomn of a deed, which oonTe]r> all the property 
that the maker " may die possessed of/' is a will, and is onlj admissible in evi* 
dence after dae probate. 1870. Brewer v. Baxier (41 Ga. 212), V, 680. 

6. A writing, ezeouted by two persons, purporting to be a will, whereby 
in consideration of mutaal friendship, they mutaally promise that, in the event 
of the death of either, the sarrivor shall pay the expenses of siclLness and 
burial, and shall enter into the poilsession of the estate of the other, is not a 
compact, but a will, revocable by either, and is rendered inoperative by a sub- 
sequent separate will of either. 1870. Schumaker v. Schmidt (44 Ala. 454), 
IV, 135. 

6. A husband and wi£B each had a will drawn in fiivor of the other. After 
the husband*8 death it was found that each, by mistake, had signed the will of 
the other, to remedy which error the legislature passed a special act, authoriz- 
ing the court to reform the will in case the mistake was proved. ITdd, that 
there was, in law, no will ; that, at the deatb of the husband, his estate vested 
in his heirs ; and that the subsequent legislation was invalid, the effect of it 
being to divest estates. 1871. AUer^s Appeal (07 Penn. St. 841), V, 488. 

7. A and B mutually agreed by parol to make wills of their real and per 
sonal estate, each in favor of the other, and the wills were so made ; but B 
afterward made another will in favor of other parties, and died. HMt that 
the agreement was a contract for the sale of lands within the statute of frauds 
and was void. 1869. Oould v. MansfiM (103 Maes. 408), IV, 578. 

8. Where a second will ia found to be invalid, with the exception of the 
clause of revocation, on the ground of undue influence, the clause of revoca- 
tion alone is not sufficient evidence of the testator's intention to revoke a former 
will. The presumption is that, if the second will is found to be invalid, the 
testator intended that the first will should stand, rather than that he should 
die hitestate. 1871. Rudy v. Ulrieh (69 Penn. St. 177), VIII, 238. 

9. The burden is on the proponent of a will, not only to prove the due exe- 
cution thereof, but also the testamentary cajiadty of the testator. 1870. WU- 
liafM V. RoHruan (42 Vt. 658). 1, 859. 

10. A wife ia not a competent witneM to a will containing a devise to her 
husband. 1871. SuUivan v. Stdlimn (106 Mass. 474), VIII, 356. 

11. By statute it was provided that " all beneficial devises made in any 

will to a subscribing witness thereto shall be wholly void, unless there are three 
other competent witnesses to the same.'' A wife was one of the three subscrib- 
ing witnesses to a will containing a devise to her husband. It was contended 
that the devise to her husband was a ' beneficial devise " to the wife, and, there- 
fore, void, leaving her a competent attesting witness to the rest of the will. 
Heldt that the contention could not be maintained, aud there not being the 
required number of competent witnesses required by law, the will was invalid 
lb. 

12. Undue influence. Where a person standing in a relation of confidence* 
to a testator who was old and in extremist prepared a will In his own favor, and 
procured a kinsman of his to witness the same, and caused the relatives and 
friends ot the testator to leave the room while the will was read and executed, 
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held, that the jarj had a right to infer, from these faetsand cireamstanoes, 
fraud or undue influence, and that the onus was on the party propounding the 
paper to prove that it expressed the true will of the testator. 1870. Har^e^ 
V. SuUens (46 Mo. 147), II, 491. 

13. The unlawful cohabitation of a testator with the mother of an ille> 

gitimate child, a legatee in the will, is not of itself sufficient evidence to iostifjr 
a jurj in finding undue influence on the part of the mother. 1871. Bvdjf r, 
Ulrieh (69 Penn. St. 177). VUI, 288. 

14. Conditions. A condition in a will excluding from a share in the estate 
any heir of testator who " goes to law to break his will " is valid, both as to 
real and personal property. 1869. Bradford v. Bradford (19 Ohio St. 546), 
11,419.. 

16. Upon a breach of such a condition the legacy forfeited will pass to 

the general residuary legatee. 76. 

16. The heir is always to be £sTored at law, and not to be excluded on mere 
conjecture. On the contrary, there must be satisfactory evidence of an inten- 
tion to give a beneficiary interest to the devisee. 1869. Baylor v. PUune (81 
Md. 158), 1.84. 

17. Words of surviTorship in a will should be referred to the period for 
the payment or distribution of the subject-matter of the gift. 1869. Sinion 
V. Boyd (19 Ohio St. 80). II, 869. 

18. A testator gave all his estate to his wife for life, with a direction 

that after her death it should be equally divided among his children or the 
survivors of them. One of the children died after the testator's death, but before 
that of the widow, leaving a child. HM, that no interest vested in the deceased 
child under the will, nor in the grandchild, she being neither one of the " chil> 
dren " nor *' survivors." lb. 

19. Where a gift is to take effect in possession immediately up<m the 

death of the testator, words of survivorship refer to that time. 1869. Bran- 
son V. mu (81 Md. 181), I. 40. 

20. Where the gift is not immediate, there being a prior life carried 

out, but words of perpetuity qualify those of survivorsliip, the survivor will 
not take the whole gift to the exclusion of the heirs or representatives of his 
co-legatee, lb. 

21. Power of ejLeontors to sell land. Where no express power is given to 
executors to sell lands, a power will not be implied from the mere charge of 
debts upon the lands. 1878. WiU of Fox (52 N. Y. 530), XI, 751. 

22. Sale of lands to pay testator's debts. Where, by statute, a sale of the 
lands of a testator for the payment of debts is authorized : *' 1. When the will 
gives no power to sell the same for that purpose, and the personal estate is 
insufficient therefor ; " and ** 2. When a sale of the lands is more beneficial 
than a sale of slaves, and is not in conflict with the provisions of the will," and 
the second ground for sale is relied upon, the jurisdiction of the court to order 
a sale is limited to a case in which there are no conflicting provisions in the 
will. 1871. Mosely v. TuthiU (45 Ala. 621), VI, 710. 
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23. <* Dyitfg without inrae." A will contained a proviflion bj which certain 
leasehold property was devised to S., and in the event of her death, " without 
leaving lawful issue or descendants." to W. Held, that the limitation over to 
W. was not void for remoteness ; and that the words '* dying without issue/' 
in devises of estates less than freehold, signify '* a dying without issue living 
at the death of the first taker." 1870. AUender'M Leuee v. 8uuan (88 Md. 11), 
III, 171. 

24. Merger — Tested remainder — infimt in ventre s« mere — wazranty. A 
testatrix devised real estate to her daughter and sole h^ir S. for life ; but " if 
the said S. shall have a child to cry," then to said child ; and if said child 
should die, then over. 6. and her husband conveyed the estate with warranty 
to P., and four months after S. had a child W. bom alive. W. recovered judg> 
ment in an action of ejectment against the grantee of P. In an action by the 
grantee of P. against P. on the covenant of warranty, TuM, (1) that the life 
estate of 8. under the will was not merged by the descent of the fee ; (2) that 
the remainder in fee was vested in W., he being in ventre ea mere at the time 
of the conveyance from S. ; (8) that W. was not barred by the warranty of his 
parents. 1872. CVn/IeM v. iSi^orr (86 Md. 129), XI, 480. 

26. Devise to the United States. Under a statute providing that lands may 
be devised " to every person capable^ by law of holding real estate, but no 
devise to a corporation shall be valid unless such corporation be expressly 
authorised by its charter or by statute to take by devise," held, that a devise 
to the government of the United States was void. 1 878. WiU of Fox (52 N.T. 
580), XI, 751. 

26. Speoifik) dtfirise. A testator, after devising all his real estate to his 
widow for life, devised a specific parcel thereof to B and the " balance " thereof 
to C. HM, that the devise to C was specific and not residuary, and that C 
was entitled to contribution from the other devisee for a portion of the land 
devised to him taken to pay debts of the testator and the dower of the widow, 
who elected not to take under the will. 1872. Hendereon v. Oreen (84 Iowa, 
487), XI. 149. 

27. Bequest to trustee A will containd bequests to certain legatees, after 
which this clause followed : " I hereby appoint N. trustee, to take and keep 
the above legacies, the income of which he shall appropriate to their comfort 
so long as they live. After their decease, what remains I bequeath to the 
above trustee." HM, that the remainder to N. was conditional on his accept- 
ing the trust 1870. Kirkland v. Narramore (105 Mass. 81), VTI, 497. 

28. Deyise — estate for life with alternative limitation over. A tesUtor 
gave to his wife and daughter, or in case of the death of one of them, to the 
survivor, all his real estate during their lives, and in case of the death of the 
daughter, leaving lawful Issue, his real estate was to descend to such lawful 
issue, their heirs and assigns forever. The will further proceeded : " In case 
my daughter shall die before her mother, leaving lawful issue, such issue shall 
enjoy and inherit their mother's right from the time of her death : but in case 
my daughter shall die, not leaving lawful issue, the executors shall sell, after 
the death of my wife, the real estate, and distribute the proceeds among my 

47 
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relatives hereinafter named." Beld, that the daughter did not take &. n " estate 
tail " which could be barred bj conveyance in fee ; bat that she took an estate 
for life, with remainder to her children in fee, with an alternative limitatioD 
over, in the event of her dying without iBsue living at her death. 1870. Tajflor 
V. laylor (63 Penn. St. 481), UI, 565. 

29. Whan beqiMStToid for ▼agoeneM—ezAoiitioiioyprM. Thereaidaarj 
clause in a will waa as follows : " Item. I give and bequeath the residue of 
my estate, after the foregoing bequests have been fully paid, to the orthodox 
protestant clergymen of Delphi, and their successors, to be expended in the 
education of colored children, both male and female, in such way and manner 
as they may deem best, of which a majority of them shall determine.*' In a 
suit by the heirs at law against the executors, to recover the residuary estate : 
Held, (1) that the residuary clause was void for vagueness and uncertainty in 
the designation of the trustees and of the beneficiaries of the use ; and (2) that 
a court of equity had not the power to decree ito execution ey pres. 1871. 
Gnmeif Bkecuton v. Harmon (85 Ind. 198), IX, 690. 

3a I>evis« to oocporation thsreaft«r to be oceatad— *<Iiifid«l sooisiy." 
By a will certain property was devised toC. and J. for life, and after their death 
to the " Infidel Society in Philadelphia hereafter to be incorporated, and to be 
held and disposed of by them for the putpose of building a hall for free dis- 
cussion of religion, politics," etc. HM^ (1) that this remainder, limited to a 
corporation thereafter to be created, was void, because there was no devisee 
competent to take at the time, and the possibility that there might be such a 
corporation during the particular estate for life was too remote ; (2) that it wais 
not valid as a charitable use which could be enforced and fdministered in a 
court of equity. It seems that such a corporation could* not be formed under 
the law of Pennsylvania providing for the incorporation of societies for literary, 
charitable or religious purposes, and beneficial associations. 1870. Zeisweim 
V. Jnmee (68 Penn. St. 465), III, 558. 

31. Bequest limited to tise of oorporation to be oreated. The testator, by 
a claune in his will, gave the residue of his personal estate to certain trustees 
named, and directed that it should be applied to support a hospital which was 
to be under such trustees' management. He also directed the trustees to apply 
to the legislature for an act to incorporate the hospital, and if the legislature 
should not, within two years after his death (provided the youngest trustee 
living at testator's decease, and testator's nephew, who was also named in the 
will, or either should so long live),' grant a proper act of incorporation, the 
bequest was to be paid to the United States. Held, that the reasonable inter, 
pretation of the will is that the testator intended to limit a contingent future 
interest in the nature of an executory devise, the contingency depending upon 
the creation of a corporation by the legislature taking within Xhfi period allowed 
for the suspension of the ownership of property by the statute against per« 
petuities. 1870. BwrriU v. Boardman (48 N. T. 254), HI. 694. 

32. An executory bequest limited to the use of a corporation to be ercmted 

within the period allowed for the vesting of future estates and interssta is 
vaUd. lb. 
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33. ^-^ 8ach a beqaest does not violate the statute of wills which prohibits 
deTisee to a corporation not expressly authorized to take hj will lb. 

34. Similarity in names. A testator bequeathed $20,000 to the " Society for 
the relief of Indigent Aged Females." The plaintiff, '* St. Lake's Home for 
Indigent Christian Females/' and the defendant, " An Association for the Relief 
of Respectable Aged Indigent Females in the city of New York/' each claimed 
to be the legatee intended. Held^ that the defendant's name answering more 
cloeely to that in the will it was entitled to the bequest. 1878. St, LuM» 
Home V. An AMOciaHon, ete, (5d N. Y. 191), XI, 697. 

36. Adamption — parol «vid«no6. A husband died leaving an unsatisfied 
ante nuptial contract in favor of his wife, and a will declaring it to be his wish 
that his executors should " see that his contracts are fulfilled, and that his wife 
have a dowry " of a specified amount. The wife filed a bill in chancery to 
recover upon the marriage contract ; also a petition in the probate court to 
recover the legacy. Held, (1) that the court of chancery had jurisdiction to 
enjoin her from the further prosecution of the suit in the probate court ; and 
(2) that parol evidence of the situation of the testator, the condition, character, 
etc., of his property, was admissible to ascertain his intention to adeem, the 
will not being explicit on this point, and, if such intention should be established, 
to ascertain whether the legacy should be taken as a satisfaction In full or 
pro tanto. 1870. OiUiam v. Chancellor <t Murray (48 Miss. 487), V, 498. 

See EviDEKCE ; Exbcutob and Admini9Trator ; Lihitation of Actions ; 

Trust 

WITNESS. 

1. Where the oharaoter of a witness for tmth and ▼eraolty has been 
impeached, a perAon well acquainted with the witness in the community in 
which he lives, but who has never heard the character of the witness as to 
veracity, called in question or spoken of, is, nevertheless, competent to testify 
in favor of the witness. 1870. Lemons v. The State (4 W. Va. 755), VI, 298. 

2. A witneas may be oontradioted by ofaronmstanoea as well as by other 
witneases. Courts and juries are not bound to refrain from exercising their 
judgment, and to blindly adopt the statements of the witness, for the simple 
reason that no other witness has denied them, and that the character of the 
witness is not impeached. 1871. Ekoood v. The Weitem Union Telegraph Co* 
(45 N. Y. 549), VI, 140. 

3. A party introducing a witness does not thereby indorae bis credibility, 
although he cannot impeach him. 1870. Jamigan t. Fleming (48 Miss. 710), 
V. 514. 

4. Privileged oommnnioation. Where a party offers himself as a witness, 
he cannot refuse to answer questions on cross^xamination, as to any conversa* 
tions with his counsel. 1869. InhabUante cf Wobum v. Henehaw (101 Mass. 
198), ni, 888. 

6. Failure of defendant to testily— -ri^^ of Jury to ooosider. On the trial 
of an' indictment against a wife for being a common seller of intoxicating Uq- 
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on, the judge charged the jniy " that the fact that defendant did not go upon 
the stand to teBtif7, was a proper matter to be taken into consideration in deter- 
mining the question of her guilt or innocence. MM, correct. 1871. State t. 
Cleatei (59 Me. 298), Vm, 422. 

6. When husband and wife are by statute ezolnded as witneasos '* for or 
against each other/' in an action against them for slanderous words spoken bj 
the wife, she is a competent witness in her own behalf, and (Elliott, J., dis- 
senting) he is a competent witness in his own behalf. 1870. Mauder y. J9ar- 
di/V(88Ind. 176),V,195. 

7. Bmbeszlement of county funds, by a tax oolleotor, is not an infunona 
ozime, although punished as such, and does not exclude the offender as a wit- 
ness, even while undergoing sentence. 1871. SchuyUciU County v. Copley (67 
Penn.St.88«),V, 441. 

8. Whare the sale of liquor is made a oriminal offense by tlie statute, the 
purchaser of the same is not guilty of a criminal act, and hence is not excused 
from testifying as to the purchase on the ground that it would tend to criminate 
him. 1871. i8ta<0 ▼. i^Tuf (51 N. H. 861), XII, 11^7. 

9. Whether answers by a witness, claimed to be slanderous, were given 
under the belief that they were pertinent and relevant, or from malice, is a 
question for the jury. 1870. WhiU v. CarroU (42 N. Y. 161). 1, 508. 

10. Before legislative bodies. The provision in the Declaration of Rights, 
that no person shall "be compelled to accuse or furnish evidence against him 
self," applies to investigations before a legislative body, and protects a person 
from being compelled to disclose the circumstances of his offense, the sources 
from which, or the means by which evidence of its commission, or of his connec- 
tion with it may be obtained ; nor is such protection withdrawn by any statute 
which fails to secure such person from future liability and exposure to be 
prejudiced in any criminal proceeding against him as fully and extensively aa 
he would be secured by availing himself of the privilege accorded by the con- 
stitutional provision. 1871. Emery'% Case (107 Mass. 172), IX, 22. 

See Will. 
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